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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to
Rule 14 of the Utah Rules of Appellate Procedure and Utah Code Ann. § 10-31012.5.
STATEMENT OF ISSUES PRESENTED
Joseph presented five issues for review in the Brief of Petitioner. However,
contrary to Rule 24(a)(5) of the Utah Rules of Appellate Procedure, Joseph failed
to cite the correct standard of appellate review with supporting authority and also
failed to provide a citation to the record showing that the issue was preserved or a
statement of grounds for seeking review of an issue not preserved.
The City therefore responds to the issues set forth in the Brief of Petitioner
as follows:
Issue 1.
The City agrees that the issue stated by Joseph in paragraph 1 is properly
before the Court.
Standard of Review.
The City contends that the standard of review identified by Joseph for Issue
No. 1 is incorrect. The standard is not a correction of error standard with no
deference to the Commission's decision. Rather, that issue is whether the Civil
Service Commission abused its discretion in dismissing Joseph's appeal as a
discovery sanction. Trial courts have broad discretion in determining discovery
sanctions because trial courts must deal first hand with the parties and the

discovery process. Thus, appellate courts will interfere with the exercise of such
discretion only when "abuse of that discretion is clearly shown." Morton v.
Continental Banking Co., 938 P.2d 271, 274 (Utah 1997).
Issue Preservation.
Joseph preserved this issue in his Motion to Strike Order of Dismissal and
to Allow Hearing to go Forward. (R. 110-119).
Issue 2.
The City agrees that the issue stated by Joseph in paragraph 2 is properly
before this Court.
Standard of Review.
The City contends that the standaird of review identified by Joseph for Issue
No. 2 is incorrect. The standard is not a correction of error standard with no
deference to the Commission's decision Rather, that issue is whether the Civil
Service Commission abused its discretion in dismissing Joseph's appeal as a
discovery sanction. Trial courts have broad discretion in determining discovery
sanctions because trial courts must deal first hand with the parties and the
discovery process. Thus, appellate courts will interfere with the exercise of such
discretion only when "abuse of that discretion is clearly shown." Morton v.
Continental Banking Co., 938 P.2d 271, 274 (Utah 1997).
Issue Preservation.
Joseph preserved this issue in his Motion to Strike Order of Dismissal and
to Allow Hearing to go Forward. (R. 110-119).

Issues 3, 4 and 5,
The City takes exception to Issues Nos. 3, 4 and 5 as set forth in the Brief
of Petitioner.
Issue Preservation.
Joseph did not preserve these issues at the Civil Service Commission level
nor has he included a statement of the grounds for seeking review of issues that
were not preserved at the Commission level. (See Rule 24(a)(5)(A) and (B) of the
Utah Rules of Appellate Procedure.) Issues not raised at the Commission level are
waived on appeal. Whitear v. Labor Commission, 973 P.2d 982, 985 (Utah App.
1998).
STATEMENT OF THE CASE
Nature of the Case.
This is an appeal of an order by the Civil Service Commission (hereinafter
"the Commission") dismissing Joseph's appeal as a discovery sanction for failing
to cooperate with discovery and failing to comply with the Commission's order
that Joseph provide the City all discovery it had requested by March 30, 2001.
Course of Proceedings.
Salt Lake City Corporation (hereinafter "the City") made repeated efforts to
obtain discovery from Petitioner Robert Joseph (hereinafter "Joseph"). On
March 5, 2001, the City filed a Motion to Dismiss Joseph's appeal for failure to
cooperate with discovery based upon the fact that Joseph had failed to provide the

City with any documents or items it had requested since the appeal was filed in
April 2000. (R. 012-050; Respondents' Addendum 1).
Joseph's attorney requested the City to withdraw its Motion to Dismiss and
stipulated that Joseph would respond to all of the City's prior document/discovery
requests by March 30, 2001. On March 15, 2001, the City, through its attorney
Martha Stonebrook, and Joseph, through his attorney, Erik Strindberg, appeared at
the Civil Service Commission meeting in order to continue the hearing and
address the additional terms of the stipulated motion. During that meeting, the
Commission ruled sua sponte that Joseph's appeal would be dismissed if all
discovery previously requested by the City was not produced to the City by Joseph
by the close of business on March 30, 2001. (R. 066-069; Respondents'
Addendum 1). Joseph failed to comply with that order. As of the close of
business on March 30, 2001, Joseph had failed to produce any of the tapes that the
City had requested in its discovery requests.
On April 2, 2001, the City filed a Motion to Enforce the Order. (R. 071107; Respondents' Addendum 3). On April 9, 2001, the Commission entered an
Order of Dismissal, dismissing Joseph's appeal for failing to cooperate with
discovery. (R. 108-109; Respondents' Addendum 4). Joseph filed a Motion to
Strike the Order of Dismissal on April 17, 2001. (R. 110-133; Respondents'
Addendum 5). The Commission heard Joseph's Motion on April 19, 2001. (R.
190-214; Respondents' Addendum 6). On April 23, 2001, the Commission issued
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an Order denying Joseph's Motion to Strike the Order of Dismissal. (R. 216-218;
Respondents' Addendum 7).
Disposition in the Trial Court or Agency
On April 9, 2001, the Commission entered its Order of Dismissal. (R. 108109; Respondents' Addendum 4). On April 23, 2001, the Commission entered an
Order Denying Joseph's Motion to Strike Order of Dismissal. (R. 216-218;
Respondents' Addendum 7).
RELEVANT FACTS
As required by Utah Rules of Appellate Procedure 24(a)(7), all statements
of fact and references to the proceedings below shall be supported by citations to
the record. Joseph has presented many "facts" that were not before the
Commission and that have no support in the Record. For these reasons, the City
requests that Joseph's Statement of Facts Nos. 1 through 22 be stricken. The City
also requests that Joseph's Statement of Facts Nos. 24, 25, and 31 likewise be
disregarded for failing to provide any citation to the record.
The City provides the following statement of relevant, supported facts.
1.

On April 5, 2000, Joseph filed an appeal with the Civil Service

Commission contesting his March 31, 2000 termination. (R. 004-007).
2.

On April 19, 2000, the City filed its response to the appeal. In that

response, the City listed documents and information it requested from Joseph. (R.
008-11; Respondent's Addendum 8).

3.

In its response, the City requested, among other things, "a copy of

the tape recording(s) Mr. Joseph made of his interview(s) and examination(s) with
Dr. McCann. (R. 009).
4.

On May 15, 2000, the City requested from Joseph's attorney the

documents and things set forth in the City's response. (R. 027-028; Respondents'
Addendum 1).
5.

On August 4, 2000, the City requested directly from Joseph, who at

that time was no longer represented by counsel, that Joseph produce the
information listed in the City's response as well as copies of any other tapes
Joseph made of his interviews/examination with Dr. McCann and/or Leslie
Cooper, or of conversations with any SLPD employees. (R. 030; Respondents'
Addendum 1).
6.

On August 16, 2000, the City identified by letter the documents it

produced on that date and again requested the documents and things previously
requested. (R. 034-035; Respondents' Addendum 1).
7.

On December 6, 2000, the City again set forth in detail the

documents and things it needed in order to proceed with its defense in the matter
and requested that Joseph's newly retained attorney, Erik Strindberg, facilitate the
production of the documents and things identified by the City. (R. 037-038;
Respondents' Addendum 1).
8.

On January 4, 2001, the City again renewed its request for

documents by letter to Joseph's attorney. (R. 040; Respondents' Addendum 1).
6

9.

On February 23, 2001, the City's attorney Martha Stonebrook met

with Mr. Strindberg in her office and renewed her request for the documents.
(R. 016; Respondents' Addendum 1).
10.

By letter of February 23, 2001, the City memorialized the meeting

and specifically indicated that without the documents, the City would be unable to
adequately prepare its case, leaving both the City's witnesses and the City's
attorney subject to unfair surprise at the two day hearing on the merits scheduled
for March 22-23, 2001. (R. 042; Respondents' Addendum).
11.

As of March 5, 2001, the City still had not received a single

document or item from Joseph and the City filed a Motion to Dismiss Appeal for
failure to cooperate with discovery. (R. 012-050; Respondents' Addendum 1).
12.

Joseph's attorney admitted that he had failed to provide the

requested discovery and requested that the City withdraw its Motion. (R. 077;
Respondents' Addendum 3).
13.

The City responded to Joseph's attorney indicating that the Motion

to Dismiss would be withdrawn provided certain conditions were met, including
the representation that Joseph would respond to all of the City's prior document/
discovery requests by March 31, 2001. (Emphasis added). (R. 079; Respondents'
Addendum 3).
14.

On March 14, 2001, Joseph's attorney prepared a Stipulated Motion

to Continue Hearing. (R. 051-052; Respondents' Addendum 9).

15.

The Stipulated Motion to Continue the hearing on the merits that

was set for March 22 and 23, 2001 was made upon the following grounds and
subject to the following conditions:
1. This Motion to Continue is made because the
grievant [Joseph] has not responded to the City's prior
document/discovery requests in time for the City to
adequately prepare for the March 22, 2001 and March
23, 2001 hearing;
2. Grievant Joseph will agree to fully respond to
all of the City's prior document/discovery requests by
March 30, 2001 with the exception that any report by
Dr. Golding will be produced to the City no later than
one month before the hearing date;
3. That if Grievant Joseph does not fully respond
to the City's prior document and discovery requests by
March 30, 2001 (with the exception noted above) the
City may renew its Motion to Dismiss.
(R. 051-052; Respondents' Addendum 9).
16.

On March 15, 2001, the City, through Martha Stonebrook, and

Joseph, through Erik Strindberg, appeared at the Civil Service Commission
meeting in order to continue the hearing and address the additional terms of the
Stipulated Motion. (R. 005-065; Respondents' Addendum 10).
17.

During that meeting, the Commission entered an Order that Joseph's

appeal would be dismissed if all discoveiry previously requested by the City was
no produced to the City by Joseph by the close of business on March 30, 2001.
(R. 066-067; Respondents' Addendum 2).
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18.

On March 26 and 27, 2001, Joseph had his deposition taken in the

matter of Westley Scott v. Robert Joseph, et al. During that deposition, Mr.
Joseph testified that he did have "several tapes" including "conversations with the
chiefs," a "conversation with some of the captains, lieutenants, just different
officers that I came in contact with during the course of the investigation or
renegotiations in returning back to work . . . " and "personal" meetings with
Officer David Greer. (R. 086-087; Respondents' Addendum 3).
19.

As of the close of business on March 30, 2001, Joseph did not

produce any of the tapes in his possession, including the tape of Dr. McCann, the
tape of Chief Connole, and the various tapes identified during the March 26-27
deposition. (R. 073; Respondents' Addendum 3).
20.

On April 2, 2001, the City filed a Motion to Enforce the March 15

Order. (R. 071-107; Respondents' Addendum 3).
21.

On April 9, 2000, the Civil Service Commission issued an Order of

Dismissal dismissing Joseph's appeal for failing to produce to the City all of the
documents and items it requested by March 30, 2001. (R. 108-109; Respondents'
Addendum 4).
22.

On April 17, 2001, Joseph filed a Motion to Strike Order of

Dismissal and to Allow Hearing to go Forward. (R. 110-133; Respondents'
Addendum 5).
23.

On April 19, 2001, the City filed a Memorandum in Opposition to

Motion to Strike Order of Dismissal. (R. 138-182; Respondents' Addendum 11).

24.

On April 19, 2001 the Civil Service Commission heard arguments

from Joseph's attorney and the City's attorney, Martha Stonebrook on Joseph's
Motion to Strike Order of Dismissal. (R. 183-214; Respondents' Addendum 12).
25.

After hearing from counsel, the Commission met in closed session to

deliberate and unanimously found that Joseph and his attorney failed to comply
with the Commission's March 15, 2001 order by failing to provide all of the
discovery requested by the March 30, 2001 deadline established by the Order of
the Commission. (R. 216-218; Respondents' Addendum 7).
SUMMARY OF ARGUMENT
In this case, the Commission dismissed Joseph's appeal as a discovery
sanction. The City had made discovery requests to Joseph and his attorneys since
Joseph filed his appeal in April 2000. Joseph ignored each and every request the
City made.
The City filed a Motion to Dismiss for failure to cooperate with discovery.
In an effort to avoid a ruling on that Motion, Joseph agreed by stipulation that he
would produce all of the discovery the City had requested by March 30, 2001.
The Commission, sua sponte, ordered Joseph to comply by March 30 or Joseph's
appeal would be dismissed. Joseph failed and refused to comply and the
Commission dismissed the appeal as a discovery sanction.
This dismissal did not deprive Joseph of due process. He could have
received a full and fair hearing on the merits if only he had cooperated with
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discovery rather than following a course of conduct that frustrated the
Commission process.
Ample evidence supports the Commission's dismissal. Joseph and his
attorney admit dilatory conduct. Joseph knew and understood the discovery
deadline and the consequences for failing to abide by it, yet he intentionally
refused to meet the deadline.
No formal certified order was required before the Commission exercised its
discretion to dismiss. The Commission was entitled to impose sanctions against
Joseph for intentionally disregarding his discovery obligations that had been made
clear to him.
Joseph failed to raise any objections to the City's requests nor did he ever
seek a protective order or ask the Commission for an extension of the March 30th
deadline. Joseph never objected to the participation of the City's attorney in the
proceedings. Such a failure to object or bring the issues before the Commission
constitutes a waiver of those objections and issues and Joseph cannot raise them
for the first time on appeal.
Throughout his Brief, Joseph makes unwarranted and inflammatory
accusations that the undersigned attorney for the City used extortion and threats to
inappropriately affect the outcome of this matter. Such references are
inappropriate and should be disregarded.

ARGUMENT
THE COMMISSION DID NOT VIOLATE JOSEPH'S
DUE PROCESS RIGHTS BY DISMISSING HIS APPEAL
AS A DISCOVERY SANCTION
A. Joseph was not deprived of due process.
Joseph spends much time arguing that, as a public employee, he had a
property interest in continued employment entitling him to notice and an
opportunity to be heard before any deprivation of that interest. Joseph cites as
authority many cases dealing with the minimal procedural requirements an
employee must receive in order to be afforded due process in both the
pretermination and post termination arenas. The Commission however did not
reach the merits of Joseph's claim because it dismissed his appeal as a discovery
sanction. Thus, whether or not Joseph received due process prior to being
terminated from the Salt Lake City Police Department is not before this Court.
Traditionally, the due process right to receive a full hearing before the
Commission is not without limitation. Although courts recognize that a party
must be given an opportunity to be heard, "dismissal with prejudice is appropriate
when a party pursues a claim in a manner that abuses that opportunity." Preston &
Chambers v. Koller, 943 P.2d 260, 263 n. 2 (Utah App. 1997).
Joseph was asked for all of the discovery long before the March 30, 2001
deadline. Clearly, he had the requested items but chose not to produce them to the
City. Now, he seeks relief from his recalcitrance by suggesting that the
Commission denied him due process by dismissing his appeal as a discovery
12

sanction. Joseph has not been denied his due process rights. In Hales v. Oldrovd,
2000 UT App. 75, 999 P.2d 588, this Court rejected the plaintiffs claim that the
dismissal of her action as a discovery sanction violated her constitutional rights.
As did the plaintiff in Hales, Joseph waived any objections to procedural matters.
Here, as in that case, this Court should conclude that the Commission's dismissal
did not violate Joseph's constitutional rights because he had ample opportunity to
present his case had he only chosen to do so, rather than abuse the opportunity by
following a course of conduct frustrating the judicial process." Id. at f 32.
Moreover, Joseph was given a full opportunity to address the dismissal
when he petitioned the Commission to strike the dismissal. His attorney filed a
large memorandum on his behalf and the Commission heard all of Joseph's
arguments. Thus, Joseph was afforded due process but was unable to convince the
Commission that its decision to dismiss the appeal as a discovery sanction was
unwarranted.
B.

Ample evidence supports the Commission's dismissal of Joseph's case

as a discovery sanction.
Discovery sanctions including dismissal of an action are permitted under
Rule 37 of the Utah Rules of Civil Procedure. (Respondents' Addendum 13).
Trial courts have broad discretion in determining discovery sanctions and
appellate courts will interfere with the exercise of that discretion only when "abuse
of that discretion is clearly shown." Morton v. Continental Baking Co., 938 P.2d
271, 274 (Utah 1997). An abuse of discretion in the trial court's choice of

sanctions will be found only when "there is either 'an erroneous conclusion of law
or no evidentiary basis for the trial court's ruling.5" Id. (Citation omitted).
In this case, there is ample evidence to support the imposition of the
discovery sanction of dismissal. The City began making discovery requests from
Joseph on April 19, 2000. The City renewed its requests at least five times.
Joseph never responded to any of the discovery requests nor did he or his attorneys
object or seek protection from the Commission. A two day hearing on the merits
was scheduled for March 22 and 23, 2001. By March 5, 2001, the City had not
received a single document or item it had requested from Joseph, making it
impossible to proceed to defend the appeal on the merits. The City therefore filed
a Motion to Dismiss for Failure to Cooperate in Discovery. On March 9, 2001,
Joseph's attorney asked that the Motion be withdrawn and acknowledged that
Joseph had not given the City the discovery it needed. (R. 077; Respondents'
Addendum 3).
Joseph and the City stipulated and jointly moved to the Commission to
continue the hearing on the merits that was scheduled for March 22 and 23, 2001.
That Motion specifically states that the "Motion to Continue is made because the
Grievant [Joseph] has not responded to the City's prior document/discovery
requests in time for the City to adequately prepare for the March 22, 2001 and
March 23, 2001 hearing. (R. 051-052; Respondents'Addendum 9) In that
Stipulation, Joseph also agreed to fully respond to all of the City's prior
document/discovery requests by March 30, 2001 (emphasis added).
14

On March 15, 2001, the Salt Lake City Civil Service Commission met to
consider the City's Motion to Dismiss Robert Joseph's appeal. At that time, the
City presented the Stipulated Motion to Continue the Hearing on the grounds set
forth in the Stipulation. In that March 15 hearing, Joseph's attorney stated to the
Commission that he had "not gotten [the City] the discovery [the City] has
requested." (R. 067; Respondents' Addendum 2). The Commissioner then had
the following exchange with Joseph's attorney:
(Commissioner John E. Robertson): And the Motion
to Dismiss, of course, it's within our purview to do
that. But what I am going to suggest and what I am
going to enforce is that if in fact you do not meet the
30th deadline we will dismiss it. That will be the order
of dismissal, that we've gone on long enough I want to
make it clear that the 30 is the deadline.
(Erik Strindberg): I understand.
(R. 067; Respondents' Addendum 2).
Joseph failed to comply with both his stipulated agreement and the
Commission's deadline. Specifically, Joseph failed to produce tapes that Joseph
had made of various Salt Lake City employees, and a doctor. The City had long
requested production of those tapes. On April 19, 2000, the City requested,
among other things "a copy of the tape recording(s) Mr. Joseph made of his
interview(s) and examination(s) with Dr. McCann." (R. 008-011; Respondents'
Addendum 8). On August 4, 2000, the City requested directly from Joseph, who
at the time was not represented by counsel, the following:

While you were represented by Mr. Reading and his
law firm, I made several requests to him to produce the
information that I listed in our response to your request
for appeal as well as for copies of any other tapes you
made of your interviews/examinations with Dr.
McCann and/or Leslie Cooper or of conversations with
any SLPD employees. I never received any of this
information. Therefore, I ainrenewing my request to
you personally to produce those items and
documentation.
(R. 034-035; Respondents' Addendum 1). On December 6, 2000, the City set
forth in detail the documents and things it needed in order to proceed with its
defense of Joseph's appeal and requested that Joseph's newly retained attorney,
Erik Strindberg, facilitate the production of the documents and information
identified by the City. The requests for tapes were specific:
A copy of the tape recordmg(s) Mr. Joseph made of his
interview(s) and examination(s) with Dr. McCann.
A copy of the tape recording of the "chief which
allegedly contains the representation that Mr. Joseph
would be promoted and not interfered with if he would
drop everything, as identified in the charge of
discrimination filed with the EEOC.
Copies of all tape recordings made by Mr. Joseph of
any Salt Lake City employee relating in any way to his
employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting
incident of March 26, 1999.
(R. 037-038; Respondents' Addendum).
Prior to the expiration of the March 30th deadline, Joseph had his deposition
taken in the matter of Westley Scott v. Robert Joseph, et al. on March 26 and 27,
2001. During that deposition, Mr. Joseph testified that he did have "several tapes"
16

including "conversations with the chiefs/5 a "conversation with some of the
captains, lieutenants, just different officers that I came in contact with during the
course of the investigation or re-negotiations into returning back to work . . ." and
"personal" meetings with Officer David Greer. (R. 086-087; Respondents'
Addendum 3). Even after admitting under oath that he had numerous tapes that fit
within the City's discovery requests, Joseph remained unwilling to produce them.
He never sought an extension from the Commission imposed deadline or
protection from producing what has now been admitted to be 37 tapes of 80
conversations.
In a March 30, 2001 letter to Mr. Strindberg, the City's attorney again
reiterated the City's previous requests concerning the tapes. The City's position
was again made clear: "I believe that I have made [the City's] position clear, not
only to you, but to Mr. Oliver and Mr. Joseph, who was present with Mr. Oliver
when I discussed the matter yesterday. Today is the deadline imposed by the
Commission. If I do not have complete production, including the tapes by the
close of business today, I will file a motion Monday morning to enforce the
Commission's Order." (R. 095-096; Respondents' Addendum 3).
On Monday, April 2, 2001, the City filed its Motion to Enforce the
Discovery Order. On April 9, 2001, the Civil Service Commission issued an
Order of Dismissal on the grounds that Joseph failed to produce all of the tapes
requested by the City by 6:00 p.m. on March 30, 2001 thereby violating the March
15, 2001 discovery order. (R. 108-109; Respondents' Addendum 4).

Thereafter, Joseph filed a Motion to Strike the Order of Dismissal and to
allow a hearing to go forward. (R. 110-133; Respondents' Addendum 5). On
April 19, 2001, the Civil Service Commission heard Joseph's arguments on his
Motion to Strike the Order of Dismissal. During that hearing, Joseph's attorney
admitted that he had failed to bring any of his objections to the Commission in the
following exchange:
(Commissioner R. Reike): . . . Ok and second if there
were material requested by the City which you did not
think were proper, would it not also be typical practice
for you to file a response arguing why you believe
them to be improper rather than simply failing to
respond at all. Silence is not an argument. Silence
gives us no understanding of what the basis of failure
to produce is. But I didn't hear the argument you
didn't think these materials were appropriate until this
post March 30 period. Wouldn't it have been proper
for you to file a statement saying we object to the
request of these materials?
(Erik Strindberg): In hindsight, I wish I would have
done that. I would have acknowledged that but I
believe that the City's request was limited by the
relevancy issue.
(Commissioner Reike): It should have been said in an
argument that we receive.
(R. 196-197; Respondents' Addendum 6).
The Commissioners inquired as to whether Mr. Joseph had knowledge of
the March 30 deadline in the following exchange:
(Commissioner Robertson): Was Mr. Joseph aware of
the time restraint that you agreed to?
(Erik Strindberg): Yes he was and I attempted
1Q

(Commissioner Robertson): You impressed upon Mr.
Joseph t h a t . . .
(Erik Strindberg): You bet I did.
(Commissioner Robertson): That there are some
consequences for not adhering to the timeline that I
clearly gave you.
(Erik Strindberg): I certainly did.
(Commissioner Robertson): And I think I clearly
stated that if in fact you don't comply that it would be
the ruling of this Commission to dismiss this, did I
not?
(Erik Strindberg): I don't know I've never seen your
order.
(Commissioner Robertson): Well, I'm talking about
the conversation we had b u t . . .
(Erik Strindberg): I understood that.
(Commissioner Robertson): I have a transcript of that
conversation.... If you want to refer to the transcript
of that conversation that you and I had because I want
to make sure that you were clear that I was clear. That
I was clear about what I told you.
(Erik Strindberg): I understood that.
(R. 199-200; Respondents' Addendum 6).
After hearing the arguments of counsel and reviewing the pleadings filed
by both parties, the Commission unanimously found that Joseph and his attorney
failed to comply with the Commission's March 15,2001 Order by failing to
provide all of the discovery requested by Salt Lake City Corporation by the March

30, 2001 deadline established by the Order of the Commission. Therefore, the
Commission denied Joseph's Motion to Strike the Order of Dismissal and upheld
the April 9, 2001 Order dismissing Joseph's appeal with prejudice. (R. 216-218;
Respondents' Addendum 7). The evidence before the Commission was
substantial and supported the Commission's imposition of the discovery sanction
of dismissal.
C.

A trial court has broad discretion in determining discovery sanctions.
A trial court has broad discretion in determining discovery sanctions.

Hales v. Oldrovd, 2000 Utah Ct. App. 75, If 15, 999 P.2d 588. In order to impose
sanctions for failure to comply with discovery, the court must first determine
whether one of the following circumstances exists: "(1) ^he party's behavior was
willful; (2) the party has acted in bad faith; (3) the court can attribute some fault to
the party; or (4) the party has engaged in persistent dilatory tactics tending to
frustrate the judicial process." Id. at f 18, quoting Morton v. Continental Baking
Co., 938 P.2d 271, 276 (Utah 1997). Once this determination is made, the trial
court can select from the full range of Scinctions, including dismissal of the case,
which has been upheld for late or incomplete discovery responses.
In this case, the record is clear that at least three of the four circumstances
exist. Joseph's repeated failure to provide the requested tapes to the City despite
repeated requests over the course of over ten (10) months evidences willfulness, is

1

For appellate purposes, the term "trial court" means "the court or administrative agency, commission, or
boardfromwhich the appeal is taken." Utah Rule of Appellate Procedure 1.
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the fault of Joseph and counsel, and represents a pattern of persistent dilatory
tactics that have frustrated the judicial process by making it impossible for the
City to adequately defend its case. Joseph admitted as much in the Stipulated
Motion to continue the hearing on the merits. Joseph's counsel also admitted on
March 15, 2001 that he had been dilatory in getting the City its requested
discovery and agreed to and understood that the March 30th deadline was fixed
both by stipulation of the parties and by directive of the Commission. Yet, the
deadline expired without Joseph fulfilling the discovery obligations within the
allotted time.
Even when Joseph obtained a hearing on the dismissal when the
Commission heard his Motion to Strike the dismissal, it was clear that Joseph was
aware of the time constraint that his attorney had agreed to. Mr. Strindberg
admitted that Joseph understood the consequences for not adhering to the timeline
that the Commission had clearly given. Joseph acknowledged that the hearing on
the merits had been set and canceled because the City did not have the discovery
from Joseph. This evidence on the record is sufficient to indicate a factual basis
for the Commission's ultimate decision. See Arnica Mut. Ins. Co. v. Schettler,
768 P.2d 950, 962 (Utah App. 1989) (stating failure of specific findings not
grounds for reversal if '"a full understanding of the issues on appeal can
nevertheless be determined by the appellate record'" (citation omitted)). The facts
clearly show a pattern of dilatory behavior and continuous, intentional refusal to
comply with discovery requests. Joseph's willful refusal to cooperate frustrated

the Commission process by making it impossible to proceed with a hearing on the
merits.
D.

A written, certified order was not required in order for the

Commission to impose and enforce the March 30 deadline.
Joseph contends that the Commission failed to produce a written certified
order to compel him to produce anything thereby rendering the March 15, 2001
Order establishing the March 30 deadline invalid. No such formal order is
required. A similar argument was made and rejected in the matter of Preston and
Chambers, P.C. v. Koller, 943 P.2d 260, 262-263 (Utah App. 1997). There, at a
hearing on plaintiffs summary judgment motion, the trial court determined that an
expert witness was required and imposed a deadline for the defendant to designate
such an expert. The trial court entered an order granting the plaintiffs motion for
summary judgment unless the defendant obtained the expert by the imposed
deadline. Although in form the court granted summary judgment, "the substance
of the Order imposed a discovery sanction if [defendant] failed to comply with the
Order." Id. at 262. In this case, the Commission in form granted the City's
Motion to Dismiss but the substance of the Order imposed a discovery sanction of
dismissal if Joseph failed to comply with the established deadline. This Court
refused to find the sanction of dismissal an abuse of discretion in the Preston case
even though there was no formal court "order". This Court found that the trial
court's ruling "inarguably compelled discovery." Id. This Court concluded that
because the trial court issued an order imposing a discovery deadline, which was
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not met, the decision to sanction the non-complying party by dismissing his
counterclaim was within the court's discretion. Id. at 263.
It is well recognized that discovery sanctions under Rule 37(d) allow a
court to impose sanctions against a party for disregarding discovery obligations
even when a party has not directly violated a court order specifically compelling
discovery. Schoney v. Memorial Estates, Inc., 790 P.2d 584, 585 (Utah App.
1990). No court order is required to bring Rule 37(d) into play. It is enough that a
request for discovery has been properly served upon a party. See, W.W.& W.B.
Gardner, Inc. v. Park West Village, 568 P.2d 734, 738 n. 9 (Utah 1977). Utah
appellate courts have affirmed default judgment as a discovery sanction when the
required discovery was either late or incomplete. See, e.g. Morton, 938 P.2d at
277 (default upheld against party who replied to interrogatories one day after
extended discovery deadline); W.W. & W.B. Gardner, Inc., 568 P.2d at 736-37
(default affirmed against party who failed to answer interrogatories even though
party presented discovery responses prior to hearing on Motion for Sanctions);
Schoney, 790 P.2d at 584-85 (default affirmed against party who failed to fulfill
discovery obligations although responses were tendered at hearing on sanctions);
Arnica Mut. Ins. Co. v. Schettler, 768 P.2d 950, 962 (Utah App. 1989) (default
affirmed against party who failed to meet discovery deadline and only partially
responded to Motion to Compel without showing an inability to produce
remainder of documents).

Joseph's attorney agreed by stipulation that he would provide the City all of
the discovery it had requested by March 30, 2001. The Commission made it clear
on March 15, 2001, that if Joseph failed to do what he had promised, his appeal
would be dismissed. No further formal order was required. After the March 30th
deadline expired without Joseph complying in full, the discovery sanctions
available to the Commission came into play and the Commission was entitled to
impose sanctions against Joseph for intentionally disregarding his discovery
obligations that had been made clear to him on March 15, 2001. Thus, the
sanctions imposed by the Commission by way of its Order of Dismissal on April
9, 2001, are within the Commission's discretion. The directive of March 15, 2001
did not need to be reduced to a final formal certified order in order for the
Commission's sanctions powers to attach.
E.

Joseph failed to raise any objections to the City's discovery requests

prior to the Order of Dismissal and, as such, those objections are waived.
Joseph contends that the Commission abused its discretion in imposing the
sanction of dismissal for failing to comply with discovery requests because the
City's requests were irrelevant. It is uncontro verted, however, that the relevancy
of the discovery requested by the City was never raised with the Commission at
any time prior to the entry of the Order of Dismissal. Although the City made
numerous requests for certain information, Joseph never objected on grounds of
relevancy, or any other grounds, nor did he ever seeks a protective order.
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Joseph should not be rewarded for his refusal to cooperate with discovery
or for his failure to take any measures to present his position to the Commission
prior to the March 30, 2001 deadline. A party may not defend against discovery
sanctions by contending that the request for discovery was improper for
objectionable. If the party takes this view, the party is required to apply for a
protective order. C. Wright and A. Miller, Federal Practice and Procedure § 2291,
at 810-11(1970).
It is well recognized that "failure to object constitutes waiver of the
objection and, consequently, any issue not preserved is ordinarily not appealable."
State v. Olsen, 860 P.2d 332, 335 (Utah 1993). See, also, Whitear v. Labor
Commission, 973 P.2d 982, 985 (Utah App. 1998) (it is well settled that issues not
raised before the Commission are waived on appeal). "Simply ignoring a request
does not count as a response or an objection" Hales, 2000 UT App. at ^f 22.
Because Joseph failed to raise any objections to the City's discovery requests,
including relevancy, he has waived those objections and cannot raise them for the
first time on appeal.
F.

Joseph failed to raise any objection concerning the participation of the

City's attorney in the proceedings.
Joseph raises for the first time on appeal an issue concerning the
participation of the City's attorney, Martha Stonebrook, in the proceedings before
the Commission. At all times, the undersigned was acting as the attorney for Salt
Lake City Corporation. She did not act as a counselor for or advisor to the Civil

Service Commission. Neither Joseph nor either of his two attorneys ever objected
to the undersigned counsel's involvement in this matter nor were any objections
ever raised to the Commission. Based upon the authority cited above, issues not
raised before the Commission are waived on appeal.
Moreover, Joseph throughout his Brief repeatedly states that the
undersigned counsel used extortion and threats to inappropriately affect the
outcome of this matter. Joseph does not have a shred of evidence to support these
inflammatory accusations that permeate his brief. The Utah Supreme Court has
made it clear that "derogatory references to others or inappropriate language of
any kind has no place in an appellate brief and is of no assistance to this court in
attempting to resolve any legitimate issues presented on appeal." State v. Cook,
714 P.2d 296 (Utah 1986); Utah RApp.P. 24(j).
The City respectfully requests that this Court ignore the unwarranted and
scandalous attacks on its counsel.
CONCLUSION
Joseph repeatedly and willfully ignored the City's discovery requests,
making it impossible for the City to proceed to defend itself. Despite Joseph's
stipulation that he would provide all discovery the City had requested by March 30
and despite the Commission's directive that it would dismiss his action if he failed
to do so, Joseph remained recalcitrant and refused to honor the deadline to which
he had agreed. Given Joseph's repeated dilatory conduct and his willful failure to
comply with the March 30 deadline, there is ample evidence to support the
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Commission's decision to exercise its discretion to dismiss Joseph's appeal as a
discovery sanction.
The choice of the appropriate discovery sanction is primarily the
responsibility of the Commission. An abuse of discretion will only be found when
there is either an erroneous conclusion of law or no evidentiary basis for the
Commission's ruling. Here, no erroneous conclusion of law was made.
Moreover, there is ample evidentiary basis to support the trial court's ruling. To
find a party's behavior has been willful, there need only be "an intentional failure
as distinguished from involuntary non-compliance." Arnica Mut. Ins. Co., 768
P.2d at 962. Here, the evidence is overwhelming that Joseph's non-compliance
and refusal to comply with the ultimate discovery deadline was intentional.
The dismissal was not punitive. Joseph made a calculated choice to refuse
to cooperate with discovery. He was given numerous opportunities to comply and
never did so. If the Commission's Order dismissing Joseph's appeal is reversed
and he is allowed to proceed with his appeal, he will be rewarded for willfully
hiding evidence that had been duly requested by the City. To reward such
behavior would sanction Joseph's continued disregard for the Commission and the
process over which it presides.
DATED this / /

day of October, 2001.

LTHA S. STONEBROOK
Assistant City Attorney
Attorney for Respondents
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CERTIFICATE OF MAILING
I hereby certify that on the / /

day of October, 2001,1 mailed two true

and correct copies of the foregoing Brief of Respondent, first class postage
prepaid, to:
Robert Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Petitioner, Pro Se
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MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Defendant
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Plaintiff,

]

Salt Lake City Corporation

]
)
;)
)
]

Defendant.

]

vs.

MOTION TO DISMISS
APPEAL FOR FAILURE TO
COOPERATE WITH DISCOVERY

Respondent Salt Lake City Corporation ('the City"), by and through its attorney,
Martha S. Stonebrook, hereby moves this Commission for an Order dismissing the appeal
filed by petitioner, Robert Joseph ("Joseph") on the grounds that he has failed and
refused to cooperate with discovery for ten and one-half (10 V2) months.
In the alternative, the City requests an Order requiring Joseph to produce to the
City all documents and things it has requested and further requests that the hearing now
set for March 22-23, 2001 be rescheduled so that the City can have time to receive,
review and analyze the documents and things it has requested from Joseph since it filed
its response to Joseph's appeal on April 19, 2000.
This motion is supported by a memorandum filed concurrently herewith.

DATED this ^

day of March, 2000.
^Maraia S. StonebrooK
Assistant City Attorney
Attorney for Respondent

CERTIFICATE^ MAILING
I hereby certify that on the . y W

day of March, 2001,1 mailed a true and

correct copy of the foregoing Motion to Dismiss, first class postage prepaid, to:
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Attorney for Robert L. Joseph

C^cfor. ^ \ X s ^

TO

en
CO
«•
CD

MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Defendant
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Plaintiff,
vs.
Salt Lake City Corporation
Defendant.

;
")
)
])
)
]

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS
APPEAL FOR FAILURE TO
COOPERATE WITH DISCOVERY

]

Respondent Salt Lake City Corporation ("the City"), by and through its attorney,
Martha S. Stonebrook, hereby files this memorandum in support of its Motion to Dismiss
Appeal for Failure to Cooperate with Discovery.
BACKGROUND FACTS
1.

On April 19, 2000, the City filed its response to the appeal filed by Robert
Joseph ("Joseph"). In that response, the City listed documents and
information its requested from Joseph. (A copy of the City's response is
attached hereto as Exhibit A).

2.

On May 15, 2000, the City's attorney requested from Joseph's attorney the
documents and things set forth in the City's response. (A copy of the
letter to Lisa Jones is attached hereto as Exhibit B).

3.

On August 4, 2000, the City's attorney requested directly from Joseph,
who at that time was no longer represented by counsel, that he produce the
information listed in the City's response as well as copies of any other
tapes Joseph made of his interviews/examination with Dr. McCann and/or
Leslie Cooper, or of conversations with any SLPD employees. (A copy of
the letter to Robert L. Joseph dated August 4, 2000 is attached hereto as
Exhibit C).

4.

On August 16, 2000, Mrs. Rachelle Joseph picked up a package from
Assistant City Attorney Martha Stonebrook that contained all remaining
documents requested by Joseph subsequent to the filing of his appeal, with
the exception of the notes of Leslie Cooper that had not yet been obtained.
(A copy of the certification of receipt of documents is attached hereto as
Exhibit D).

5.

On August 16, 2000, the City's attorney identified by letter the documents
it produced on that date. In that letter, the City's attorney again requested
the documents and things previously requested and all documentation
prepared by Joseph's medical expert Dr. Stephen Golding. (A copy of the
August 16, 2000 letter is attached hereto as Exhibit E).

6.

On December 6, 2000, the City produced the final 12 pages of documents
that Joseph had requested despite the fact that the City still had not
received a single document from Joseph. Again, the City set forth in
detail the documents and things it needed in order to proceed with its
defense of this matter and requested that Joseph's newly retained attorney,
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Erik Strindberg, facilitate the production of the documents and
information identified by the City. (A copy of the December 6,2000 letter
to Erik Strindberg is attached hereto as Exhibit F).
7.

On January 4, 2001, the City's attorney again renewed her request for
documents by letter to Joseph Vattorney, Erik Strindberg. (A copy of the
January 4, 2001 letter to Erik Strindberg is attached hereto as Exhibit G).

8.

On February 23, 2001, the City's attorney, Martha Stonebrook, met with
Mr. Strindberg in her office and renewed her request for the documents.
By letter of February 23, 2001, the City's attorney memorialized the
meeting. In that letter, Ms. Stonebrook specifically indicated that without
the documents, the City would be unable to adequately prepare its case,
leaving both the City's witnesses and the City's attorney subject to unfair
surprise at the hearing. (A copy of the February 23, 2001 letter is attached
hereto as Exhibit H).

9.

As of March 5, 2001, the City still has not received a single document or
item from Joseph.
ARGUMENT

In the response the City filed on April 19, 2000, the City set forth a request for
documents and things. Since filing that response, the City has made at least seven (7)
written requests for that information in addition to several verbal requests. To date,
Joseph has failed to produce a single document, tape or other item of information. This
failure has resulted in the need to continue the hearing of Joseph's appeal several times.
Now, the hearing is set for March 22 and 23, 2001. The City has made full disclosure of

all of the documents requested by Joseph both in his initial appeal and in subsequent
requests. Joseph has not reciprocated, refusing and/or failing to produce any documents
to the City.
Joseph's failure leaves the City at a great disadvantage. If it proceeds with the
hearing, it will not be able to adequately prepare its witnesses, subjecting them to unfair
surprise. Moreover, Joseph's failure to cooperate in discovery will necessarily cause the
hearing to move very slowly because the City will need to review each document
introduced by Joseph and will need to make any objections it deems appropriate. In the
event that there are medical reports and other information upon which Joseph will rely,
the City will most likely need to request a delay of the hearing so that its own expert can
review the material before Joseph's attorney is allowed to cross examine the City's expert
and before the City proceeds with cross examination of Joseph's expert.
A trial court1 has broad discretion in determining discovery sanctions. Hales v.
Oldrovd. 2000 Utah Ct. App. 75, 115, 999 P. 2d 588 (A copy of this case is attached
hereto as Exhibit I). In order to impose sanctions for failure to comply with discovery,
the trial court must first determine whether one of the following circumstances exist: "(I)
the party's behavior was willful; (2) the party has acted in bad faith; (3) the court can
attribute some fault to the party; or (4) the party has engaged in persistent dilatory tactics
tending to frustrate the judicial process." Id. at ^ 18, quoting Morton v. Continental
Baking Co., 938 P. 2d 271, 276 (Utah 1997). Once this determination is made, the trial
court can select from the full range of sanctions, including dismissal of the case, which
has been upheld for late or incomplete discovery responses.

1

For appellate purposes, the term "trial court" means "the court or administrative agency, commission, or
board from which the appeal is taken." Utah Rule of Appellate Procedure 1.
A

In this case, it is clear that at least three of the four circumstances exist. Joseph's
repeated failure to provide any documents to the City despite repeated requests over the
course of over ten (10) months evinces willfulness, is the fault of Joseph and his counsel,
and represents a pattern of persistent dilatory tactics that have frustrated the judicial
process by making it impossible for the City tcradequately defend its case. The
Commission could even find that Joseph has acted in bad faith by continuing to refuse to
produce relevant documents to the City,
For the above reasons, it is within the discretion of this Commission to dismiss
Joseph's appeal for failure to cooperate with discovery. The City respectfully requests
that this Commission enter an Order dismissing the appeal filed by Robert L. Joseph.
Alternatively, should this Commission decline to dismiss the appeal, the City
requests that this Commission compel Joseph to provide full disclosure of all documents
and things requested by the City or to order that Joseph cannot use any documents or
things at the hearing that he has not heretofore produced.
Because it is not possible for the City to adequately prepare for the hearing now
set for March 22 and 23, 2001 without any of Joseph's documents, the City requests that
the hearing be cancelled pending the decision of this Commission on the City's Motion to
Dismiss for Failure to Cooperate with Discovery.
DATED this J )

day of March, 2000.

Martha S. Stonebrook
Assistant City Attorney
Attorney for Respondent

CERTIFICATE OF MAILING
I hereby certify that on the ^ 6 * ^ay °f March, 2001,1 mailed a true and
correct copy of the foregoing Memorandum LQ Support of Motion to Dismiss, first class
postage prepaid, to:
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Attorney for Robert L. Joseph
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RESPONSE TO REQrEST FOR APPEAL HEARING H F O R
THE S.ALT LAKE CITY CrVTL SERVICE COMMISSION

E

Respondent:
Salt Lake City Corporation
451 South State Street Suite 505A
Salt Lake City, Utah 84111
Phone:801-535-7788
Fax: 801-535-7640
Please state the action taken by the Respondent:
On July 16. 1999, Chief Ruben Ortega terminated Robert Joseph's employment with Salt
Lake City Corporation because he felt that Joseph had violated the Police Department's deadly
use of force policy. This violation, coupled with Joseph's employment history caused Chief
Onega to conclude that Joseph could no longer serve effectively as a Police Officer. Chief
Onega left office as Chief of Police on January 3,2000.
On January 3, 2000, Chief Mac Connole reviewed all matters known to be relevant
concerning Officer Joseph's employment termination. Based upon this review, Chief Connole
amended the City's decision and reinstated Joseph subject to (1) the finding that Joseph's use of
deadly force was not within policy and (2) the imposition of a 20-day suspension without pay
for the policy violation.
Chief Connole also required Joseph to submit to a fitness for duty examination with Dr.
David McCann. Joseph's failure to pass the fitness for duty examination resulted in his
termination from the Salt Lake City Corporation.
(The letter from Chief Connole terminating Mr. Joseph's employment is attached hereto).
Please provide facts or occurrences surrounding the appeal:
Dr. McCann's fitness for duty examination was based upon a clinical interview, a clinical
information inventor:/, a mental status examination, psychological testing and personnel records.
After a thorough analysis, Dr. McCann rendered his conclusion that Joseph:
u

has Disordered Personality Traits which have contributed to him placing himself in
jeopardy in the shooting incident and in other incidents. Officer Joseph's personality
traits have caused him to be excessively self-centered and unwilling to learn from peers or
superiors. His personality traits are likely to lead him to increasing isolation and
alienation from appropriate professional supervision and the needs of citizens of Salt

Lake City. Personality traits similar to those of Officer Joseph's are notably resistant to
psychotherapeutic intervention, additional training, closer supervision or disciplinary
action. His personality traits cause an increased risk for harm to himself, to other officers
and tot the citizens of Salt Lake City. In [Dr. McCanrr s] opinion, Officer Joseph is not
psychologically suitable to perform the duties of a police officer."
On March 14, Chief Connole met with Joseph and his attorney to discuss the issues of his
failure to pass the fitness for duty examination- Chief Connole gave due consideration to the
points raised in that meeting. Chief Connole also gave consideration to Joseph's personnel
history with the Salt Lake Police Department. Chief Connole was not able to disregard Dr.
McCann's medical conclusion that Joseph was unfit to remain as a police officer. Thus, Chief
Connole terminated Joseph's employment as a police officer with Salt Lake City Corporation,
effective on March 31, 2000.
The Respondent believes that Dr. McCarm conducted a complete and competent
evaluation. Dr. McCarm is a noted psychiatrist and is well acquainted with the psychological
stressors and requirements encountered by law enforcement personnel and agencies. Dr.
McCann relied upon well-recognized psychological tests to formulate, in part, his medical
conclusion- His personal observations were made based upon his training and expertise. Dr.
McCann's contact with David Greer regarding the Union meeting did not invalidate Dr.
McCann's examination nor does it constitute inappropriate action on the doctor's part
Specifically, Joseph executed a release on February 3, 2000 which specifically provides that
Joseph "authorize[s] Dr. McCann to obtain information from any source or person he deems
necessary to complete the report"
The Respondent denies that it is responsible for Mr. Joseph's psychological condition/
disordered personality traits. Under the circumstances, the Respondent was justified in
terminating Mr. Joseph's employment.

What records and other information do you request from the Appellant?
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and examination(s) with Dr.
McCann.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared by Michelle
Myers. LCSW.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared by any mental
heaith care provider who has examined, interviewed, or counseled Mr. Joseph.
Copies of all exhibits that Joseph intends to use at the hearing of this matter.

Please list any witnesses you may have testify:
Chief Mac Connole
Dr. Dayid McCann
Dr. Leshe M. Cooper
Officer Dayid Greer
Sgt Dayid Cracrofc
SgL David Askerlund
Officer Ron Bruno
Dr. Michael Roberts
Dr. Rand Lynn Hart
The aboye witnesses can be contacted through:
Salt Lake City Corporation
Artn; Martha S. Stonebrook
Office of the City Attorney
451 South State Street
Salt Lake City, Utah 84111
Phone: 801-535-7788
The Respondent may also call Deputy Billy Romero, Salt Lake County Sheriffs Department.
The Respondent also reserves the right to call any witness now listed or later identified by Mr.
Joseph.

Dated this /f

day of April, 2000.
Respondent:

By: Martha S. Stonebrook
Assistant City Attorney
Submit this document to the Secretary of the Salt Lake City Civil Service Commission, 451
South State Street, Room 115, Salt Lake City, Utah 84111.

CERTIFICATE OF MAILING
The undersigned hereby certifies that a true and correct copy of this Response to Request
for Appeal was mailed, first class postage prepaic^ to:
J. Bruce Reading
Scalley and Reading
261 East 300 South, Suite 200
SaltLake City, Utah 84111
Attorney for Robert Joseph
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March 51,2000
Via Hand Deliver/
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Roben Joseph
1156 East Lost Eden Drive
Sandy, Utah, 8-±094
Re:

Employment S tatus

Dear Rob:
Since we me: in my ofnce on March l±7 2000.1 have pondered and evaluated
your situation. I listened to the tape recording you provided to us. I considered your
position, as stated by you and your attorney in our meeting. I sought further input from
Dr. McCann. Nothing I have heard or considered since I received the Independent
Medical Evaluation dated February 2Sr 2000'from Dr. McCann, however, has been
sufficient for me to disregard Dr. McCann's medical conclusion that you are not
psychologically suitable to perform the duties of a police omcer and that your personality
traits "cause an increased risk of harm to (yourself], to o±er officers and to the citizens of
Sail Lake City."
Therefore, it is with regret that I must terminate your employment as a Police
Officer with Salt Lake City Corporation for incompetency pursuant to U.C.A. 10-3-1012.
I use the term 'incompetency" as it is denned in the Civil Service Commission Rules and
Regulations: a lack of fitness to discharge the required dunes and obligations of the
position. Your termination will be effective on March 3 1. 2000, You have the right to
appeal this decision by written notice to the Salt Lake Civil Service Commission within
five (5) calendar days from the receipt of this decision.
Verv trulv vours,

Chief A. M. "Mac" Connole
Acting Chief of Police
Salt Lake City Police Department
cz: Bruce Reading, Esq.
Via Hand Deliver/
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May 15, 2000

Lisa Jones
Scalley and Reading
261 East 300 South*
Salt Lake City, Utah 84111
Re:

Robert Joseph

Dear Lisa:
Enclosed with this letter you will find copies of the psychological forms
concerning Mr. Joseph at the time he was hired by Salt Lake City Corporation. Those
documents are numbered AOOl - A006. With respect to the other records that were listed
in your Request for Appeal, please be advised as follows:
There was no direct correspondence between SLPD and Dr. McCann;
Mr. Reading was given a copy of Dr. McCann5 s report at the pretermination
hearing;
I have requested Dr. McCann's notes, but I do not have them at this time. When I
receive them. I will forward them to you;
I have already provided to you Mr. Joseph's personnel records as part of the
previous appeal concerning the 20-day suspension. Unless you identify a
particular document, I do not intend to reproduce all of those documents again;
I believe that you have copies of the records relating to Mr. Joseph being found
unfit for duty. However, in the event that I find documents that are relevant to
that issue, I will forward them to you.
In our response to your appeal, we too identified certain documents and things
that we wanted from you. To date, we have not received anything from you. Please
review our response at page two for the complete list of the information we have
requested. I request that you forward that information to me at your soonest convenience.

Lisa Jones letter
Joseph v. Salt Lake City Corporation (Civil Service II)
iMayl5,2000
page two
If you have any questions, please contact me.
Very truly yours,

Assistant City Attorney
enclosures

ROGER F. CUTLER

_

crrr ATTORNEY

_

~ ^ ^ ^

L A W

^ ^ - w ^ a vw*^^w*r>«k«
^-~->—~*~^
DEPARTMENT

cr-,«== ~ , ROSS C. "ROCKY" ANDERSON
MAYOR

August 4, 2000
Robert L. Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Re: Joseph v. Salt Lake City Corp. (Civil Service termination hearing matter)
Dear Mr. Joseph:
I am in receipt of your letter dated July 25, 2000. I am in the process of gathering
the information you requested in that letter. I anticipate that I will be able to have it
ready for you around August 9, 2000. Because of the number of documents that you
have requested, I hope that you will be willing to pick the documents up at my office.
I will notify you when they are ready.
Like you, I am in need of certain documents and items in order to be fully
prepared to proceed with the Civil Service Hearing. While you were represented by Mr.
Reading and his law firm, I made several requests to him to produce the information that
I listed in our Response to your Request for Appeal as well as for copies of any other
tapes you made of your interviews/examinations with Dr. McCann and/or Leslie Cooper
or of conversations with any SLPD employees. I never received any of this information.
Therefore, I am renewing my request to you personally to produce those items and
documentation. Please deliver the requested information to me when you pick up the
documentation you have requested.
Thank you for your prompt attention to my document request. I will contact you
as soon as your document request is ready to be picked up. If you have retained an
attorney or if you retain an attorney in the future, please advise me at once so that further
communications can be appropriately directed to that counsel.
Very truly yours,

"Martha S. Stonebrook
Assistant City Attorney

I, -ROBERT JOSEPH, certify that I picked up a package from Assistant City
Attorney Martha S. Stonebrook of the Salt Lake City Attorney's Office located at
451 South State Street, Salt Lake City, Utah, Suite 505, at
August 16, 2000.
DATED this Hff.

day of August, 2000
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August 16, 2000

Robert Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Re: Joseph v. Salt Lake City (Civil Service matter only)
Dear Mr. Joseph:
Enclosed with this letter are copies of the documents you requested by letter dated
July 25, 2000, with the exception of Dr. Cooper's "data, notes, and records." I have not
yet obtained those but will forward that documentation when I get it.
During our telephone conversation of August 15, 2000, you indicated that you
would provide me with the documentation I requested both by letter to you and in our
response to your appeal when you received a reportfroma Dr. Golding. Please be
advised that I cannot go forward with the termination hearing until I receive the
documentation I have requested. If you will be relying on a report by Dr. Golding, or on
an other medical or psychological evaluations, testing or opinions, I am also entitled to
that information as well.
I also asked that you provide me with the tape recording you made of your
examination with Dr. McCann. You indicated to me that you would need to speak to an
attorney before you produced that tape to me because of your privacy interests. Please
understand that if you are going to rely in any way on that tape during the Civil Service
hearing regarding your termination, I am entitled to have a copy of that tape. You taped
Dr. McCann without his knowledge. He also has an interest in the contents of that tape.
I will continue to request that you give me a copy of that tape.
I also asked you if you had retained an attorney to represent you in the Civil
Service matter regarding your termination. You told me that you had not retained an
attorney as of our August 15, 2000 telephone conversation. Please inform me at once if
your pro se status changes. As I told you during our conversation, I will only discuss
with you matters that relate directly to your appeal of your termination that is still

pending before the Civil Service Commission. On any matters that relate to the Westley
Scott lawsuit, I will only deal with your attorney, Roger Bullock.
Very truly yours,

Assistant City Attorney
enclosures:
documents labeled:
Psych 001 - 059 (pre-employment psychological info, and Dr. McCann's notes)
Internal Affairs files concerning Robert Joseph, excluding the IA file on the
matter involving Westley Scott that has been previously produced to both Mr.
Bruce Reading, Esq. and Mr. Roger Bullock, Esq.:
IA99-0221 001-066
IA99-151 001-094
IA99-142 001-012
IA98-691 001-092
IA98-621 001-132
IA98-03P 001^042
IA98-01P 001-018
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December 6, 2000

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84012
Re: Joseph v. Salt Lake City Corporation (Civil Service Hearing)
Dear Erik:
I am providing with this letter copies of Dr. Leslie Cooper's records that include
the data supporting his report, a copy of which has already been produced. I believe with
the production of the enclosed documents, I have produced all documents requested by
Mr. Joseph. If, however, you believe that there are other documents you deem relevant,
please let me know at once.
I have been unsuccessful in obtaining any of the documents I have requested from
Mr. Joseph. In order to prepare for the Civil Service hearing regarding Mr. Joseph's
termination from the Salt Lake City Police Department, I need, and hereby formally
request, the following documents and items:
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and
examination(s) with Dr. McCann.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared
by Michelle Myers, LCSW.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared
by any mental health care provider who has examined, interviewed, or counseled Mr.
Joseph, including, but not limited to, Dr. Golding, and the doctor(s)/mental health care
provider(s) who conducted the evaluations in April 1999 and February 2000, as identified
by Mr. Joseph in his Charge of Discrimination filed with the EEOC, a copy of which is
attached hereto.
Copies of all exhibits that Mr. Joseph intends to use at the hearing of this matter.
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Erik Strindberg letter
Joseph v. SLC, Civil Service hearing
December 6,2000
page two
A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if he would
drop everything, as identified in the Charge of Discrimination filed with the EEOC.
Copies of all tape recordings made by Mr. Joseph of any Salt Lake City employee
relating in any way to his employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting incident of March 26, 1999.
A copy of any tape recording made of Dr. Leslie Cooper.
After I have received the above documents and items from you, I suggest that you
and I mutually agree to a convenient time to exchange our witness and exhibit Hsts and
discuss any prehearing items, such as certain undisputed facts, that will help expedite the
hearing process.
Thank you for your cooperation in producing the above documents and items. If
you have any questions or concerns, please contact me at 535-7690.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
enclosures
cc: Assistant Chief Mac Connole
w/o enclosures
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January 4, 2001

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5 th Floor
Salt Lake City, Utah 84012
Re: Joseph v. Salt Lake City Corporation (Civil Service Hearing)
Dear Erik:
On December 6, 2000,1 sent you a letter detailing the documents and other items
that I need to receive in order to proceed with the upcoming Civil Service hearing. To
date, I have not received any of the requested items nor have I received any objection to
my request. Please produce the documents and items to me without further delay or tell
me why you are unable to produce the requested information and items.
Since my December 6,2000 letter, I have become aware that Mr. Joseph has seen
or been evaluated by Dr. Eric Nielsen who allegedly made a determination that Mr.
Joseph may be suffering symptoms of post traumatic stress disorder. In his December 13,
2000, letter to Chief Rick Dinse, Mr. Joseph indicates that Dr. Nielsen also found it was
"impossible" for Mr. Joseph to "have 'Axis 11' as McCann claimed." Based upon Mr.
Joseph's representation to the Chief that he has seen Dr. Nielsen and that Dr. Nielsen has
made such findings, I also request that you provide to me any reports, records, data and
testing information from Dr. Nielsen.
Until I receive the requested documents and items, it will be impossible for us to
exchange our witness and exhibit lists and discuss any prehearing items, such as certain
undisputed facts, that will help expedite the hearing process.
Thank you for your prompt attention to this matter.
Very truly yours,

laS. Stonebrook
Assistant City Attorney
cc: Asst. Chief A.M. Connole
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February 23, 2001

Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corporation (Civil Service matter)

Dear Erik:
It was so nice to see you today. During our conversation, you committed to me
that you would provide the documents I have been requesting by February 28, 2001. If
you are unable to meet that date, I indicated to you that I could not go forward with the
hearing that is now set for March 22 and March 23 because, without your documents, I
will be unable to adequately prepare my case, leaving my witnesses and me subject to
unfair surprise at the hearing. You indicated to me that you will jointly stipulate to a
continuance if you are unable to get me your documents by next week.
Please contact me if the above does not comport with your understanding of
today's conversation. Otherwise, I will expect to receive your documents by February
28,2001 or hear from you on or before that date that the hearing must be continued.
If neither of these events occurs, please be advised that I will have no choice but to file a
Motion to Compel or in the alternative a Motion to Dismiss.
Thank you for your prompt attention to this matter.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
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*588 999 P.2d 588
391 Utah Adv. Rep. 6, 2000 Utah Ct. App. 75
Court of Appeals of Utah.
Marilyn FL HALES, Plaintiff and Appellant,
v.
J. Jay OLDROYD, M.D.; and Nolan B. Money,
Defendants and Appellees.
No. 990288-CA.
iMarch 16,2000.
Patient brought medical malpractice suit against
physicians stemming from abdominal surgery
performed by physicians. The Fourth District Court,
Provo Department, Ray M. Harding, Jr., J., dismissed
complaint as discovery sanction. Patient appealed.
The Court of Appeals, Garff, Senior Judge, held that:
(1) trial court did not abuse its discretion in dismissing
patient's complaint as discovery sanction, and (2)
patient's constitutional rights were not violated by
dismissal of complaint
Affirmed.
West Headnotes
[1] Appeal and Error <@=^78(4)
30 —
30III Decisions Reviewable
30111(D) Finality of Determination
30k75 Final Judgments or Decrees
30k78 Nature and Scope of Decision
30k78(4) Judgment of Dismissal or
Nonsuit.
Generally, a dismissal without prejudice is not
considered to be a final appealable order.
[2] Appeal and Error <@== 78(4)
30 —
30III Decisions Reviewable
30111(D) Finality of Determination
30k75 Final Judgments or Decrees
30k78 Nature and Scope of Decision
30k78(4) Judgment of Dismissal or
Nonsuit.
Order dismissing plaintiff's complaint as discovery
sanction was final appealable order, as order disposed
of case and had effect of final order. Rules Civ.Proc.,
Rule 37(b)(2)(C).
[3] Pretrial Procedure <§=>44.1
307A —
307AII Depositions and Discovery

Pagel
307AII(A) Discovery in General
307Ak44 Failure to Disclose; Sanctions
307Ak44.1 In General.
Because trial courts must deal first hand with
parties in discovery process they are given broad
discretion regarding imposition of discovery sanctions.
Rules Civ.Proc, Rule 37.
[4] Appeal and Error <®=^961
30 —
30XVI Review
30XVI(H) Discretion of Lower Court
30k961 Depositions, Affidavits, or Discovery.
Appellate courts will interfere with exercise of trial
court's discretion in imposing discovery sanctions only
when an abuse of discretion is clearly shown; abuse of
discretion is shown only when there- is either an
erroneous conclusion of law or no evidentiary basis for
the trial court's ruling. Rules Civ.Proc, Rule 37.
[5] Pretrial Procedure <®=744.1
307A —
307AII Depositions and Discovery
307AII(A) Discovery in General
307Ak44 Failure to Disclose; Sanctions
307Ak44.I In General.
Before trial court can impose discovery sanctions,
court must find on part of noncomplying party
willfulness, bad faith, or fault, or persistent dilatory
tactics frustrating judicial process. Rules Civ.Proc,
Rule 37(b)(2).
[6] Pretrial Procedure <@=>44.1
307A —
307All Depositions and Discovery
307AII(A) Discovery in General
307Ak44 Failure to Disclose; Sanctions
307Ak44.1 In General.
Once trial court determines that discovery sanctions
are appropriate, trial court has broad discretion to
select which sanction to apply in circumstances. Rules
Civ.Proc, Rule 37(b)(2).
[7] Pretrial Procedure <®=>44.1
307A —
307AII Depositions and Discovery
307AII(A) Discovery in General
307Ak44 Failure to Disclose; Sanctions
307Ak44.i In General.
Trial court is not required to find that party
completely failed to comply with discovery in order to
impose sanctions. Rules Civ.Proc, Rule 37(b)(2).
[8] Pretrial Procedure <£=>46
3 07 A —
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307All Depositions and Discovery
307AII(A) Discovery m General
307Ak44 Failure to Disclose, Sanctions
307Ak46 Dismissal or Default Judgment

30V Presentation and Reservation in Lower Court
of Grounds of Review
30V(B) Objections and Motions, and Rulings
Thereon
30k 199 Proceedmgs Preliminary to Trial or
Hearing
Plaintiff waived issue on appeal of whether she had
"possession, custody, or control" of documents
requested from her in discovery, as she failed to object
to discovery before trial court Rules Civ Proc , Rule
34(a)(1)

[See headnote text below]
[8] Pretrial Procedure <@=>435
307A —
307All Depositions and Discovery
307AII(E) Production of Documents and
Thmgs and Entry on
Land
307AII(E)6 Failure to Comply, Sanctions
307Ak435 Dismissal or Default Judgment
Trial court did not abuse its discretion in dismissing
plaintiffs complaint as discovery sanction, where
plaintiff failed to respond in any way to court order
compelling her to produce documents she alleged had
been altered, and record mdicated that plaintiff had
repeatedly delayed in respondmg to discovery, failed to
timely file pleadmgs, and failed to timely provide
specific witness lists Rules Civ Proc, Rules 26(c),
34(b), 37(b)(2)(C)
[9] Pretrial Procedure <@=>403
307A —
307All Depositions and Discovery
307AII(E) Production of Documents and
Thmgs and Entry on
Land
307AII(E)4 Proceedings
307Ak403 Request, Notice, or Motion and
Response or Objection
Order compelling plaintiff to produce documents
she alleged had been altered by defendants was
essentially one demanding a response to discovery, not
requiring document production only, and thus, even
though plaintiff alleged that no altered documents
existed, she was required to state so in written
response
Rules Civ Proc, Rules 26(c), 34(b),
37(b)(2)(C)
[10] Pretrial Procedure <®=^41
307A —
307AII Depositions and Discovery
307AII(A) Discovery in General
307Ak41 Objections and Protective Orders
The failure to respond in writing to a discovery
request is not excused on the basis that the discovery is
objectionable absent a written objection or motion for
a protective order Rules Civ Proc , Rules 26(c), 34(b)
[11] Appeal and Error <®=^ 199
30 —

[12] Appeal and Error <£=> 199
30 —
30V Presentation and Reservation in Lower Court
of Grounds of Review
30V(B) Objections and Motions, and Rulings
Thereon
30kl99 Proceedmgs Preliminary to Trial or
Hearing
Plaintiff waived issue on appeal of whether medical
releases requested from her in discovery were informal
requests and thus outside scope of rules of civil
procedure, as she failed to object to form of requests to
trial court even though she had three separate occasions
to do so
[13] Pretrial Procedure <®=^46
307A —
307AII Depositions and Discovery
307AII(A) Discovery in General
307Ak44 Failure to Disclose, Sanctions
307Ak46 Dismissal or Default Judgment.
[See headnote text below]
[13] Pretrial Procedure <®=>435
3 07 A —
307AII Depositions and Discovery
307AII(E) Production of Documents and
Thmgs and Entry on
Land
307AIL E)6 Failure to Comply, Sanctions
307Ak435 Dismissal or Default Judgment
Trial court did not violate plaintiffs constitutional
rights when it dismissed her complaint as discovery
sanction as plaintiff had ample opportunity to pursue
her claim but contmued, five years after filing her
complaint, to engage in behavior causing delays and
frustration ot judicial process
•^589 Dexter L Anderson, Millard County Deputy
Attorneys Office Fillmore for Appellant
Curtis J Drake and Scott C Sandberg, Sneil &
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Wilmer, Salt Lake City, for Appellees.

response within approximately two weeks.

Before BENCH, and DAVIS, JJ., and GARFF, SJ.
(FN1)

<[ 5 After receiving no response, the Doctors sent
follow-up letters. The final letter notified Hales that if
the releases were not received by April 3, the Doctors
would file a motion to compel. The Doctors filed their
first motion to compel discovery on April 11, 1995,
asking the court to compel production of the release
forms. Although not completely clear from the record,
it appears that the Doctors actually received the
releases before the filing of the motion to compel. No
court action was taken on this motion.

OPINION
GARFF, Senior Judge:
[1][2] fl 1 Marilyn Hales appeals the trial court's
dismissal of her complaint against Dr. J. Jay Oldroyd
and Dr. Nolan B. Money (the Doctors). The trial court
dismissed Hales's claim without prejudice as a
discovery sanction based on her numerous delays and
failures to comply with discovery requirements. (FN2)
*590 Hales asserts on appeal that the trial court erred
in dismissing her complaint based on a variety of
procedural and substantive grounds. We affirm.

BACKGROUND
*[ 2 Hales filed a complaint initiating this action in
August of 1993. The complaint alleged counts of
medical malpractice against the Doctors stemming
from abdominal surgery they performed in April of
1987. In the initial complaint, Hales also named
Mountain View Hospital (Mountain View) as a
defendant because the operations took place at that
hospital.
*[ 3 After its motion to dismiss based on lack of
agent liability failed. Mountain View filed an answer
and began to pursue discovery for its defense in August
of 1994. Over the next several months, Mountain
View served two sets of interrogatories on Hales.
Hales filed for additional time to answer the first set,
but even with additional time failed to properly
respond. After Hales failed to completely answer
Mountain View's first interrogatories and failed to
respond at all to its second set of interrogatories, even
after motions to compel and a court order commanding
a response, Mountain View filed a motion to dismiss as
a discovery sanction. The court granted Mountain
View's motion in August of 1995, and dismissed
Hales's complaint as to Mountain View, under Utah
Rule of Civil Procedure 37. (FN3)
«f 4 Meanwhile, the Doctors were also pursuing
discovery for their defense, and were also experiencing
difficulty getting prompt cooperation in discovery from
Hales. The Doctors had requested that Hales sign
several medical release forms which would enable
them to obtain her medical records from out-of-state
medical providers. The releases were requested by
informal letter dated February 17, first requesting a

^ 6 The Doctors filed a second motion to compel
on June 30, 1995. The second motion also concerned
medical release forms requested from Hales. The
Doctors requested additional releases by letter dated
May 5, with the responses requested by May 16. A
follow-up letter was sent on May 22, but still no
response from Hales was received before the motion to
compel. The Doctors filed a notice to submit for
decision on August 4, 1995, noting that Hales had not
filed a responsive memorandum.
1 7 On August 29, 1995, the court granted the
Doctors' motion to compel. In the ruling, the court
gave Hales twenty days from the signing of the order to
provide the requested releases. Hales provided the
releases within twenty days of the court's ruling,
thereby complying with the court order.
^ 8 The Doctors filed another motion to compel on
July 30, 1998, asking the court to compel the
production of medical records allegedly altered by
defendants and their attorneys. Hales had made
allegations of such alteration during her deposition on
July 1, 1998. The Doctors' counsel requested that
Hales produce the allegedly altered documents *591
at the deposition. Hales and her attorney refused to
review the record to produce the altered documents,
even though there were several binders of documents
immediately available. The Doctors' counsel then
discontinued the deposition, believing no further
purpose would be served without the documents, and
pursued a court order. Hales again did not file a
response to the motion to compel the production of the
allegedly altered documents.
If 9 The court held a hearing on several outstanding
motions on August 26, 1998. At the hearing, the court
granted the Doctors' motion to compel the documents.
The court ordered Hales to produce "all documents
which she contends have been altered in any manner by
defendants, defendants' counsel, or any agent or
employee of defendants' insurance company" within
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thirty days Hales was further required to submit to a
deposition by November 13 Additionally sanctions
were assessed against Hales for the cost of the motion
to compel, including attorney fees The court entered
an order reflecting its ruling on September 14, 1998
*| 10 Also on September 14 the Doctors filed
another motion to compel regarding additional medical
release forms The Doctors had requested the release
forms by letter dated August 20, 1998 The letter
specified no due date, but requested the forms as soon
as possible In response, by a letter dated August 25,
Hales's attorney notified the Doctors that Hales was
hospitalized out of state and unavailable to sign the
forms immediately

Page 4
pattern, mciuding failures to comply with discovery
from both Mountain View which had already been
dismissed as a defendant, and from the Doctors The
court stated incorrectly that the motion to compel dated
September 14, 1998 had been granted, but did properly
note its filing Finally, the court concluded "that the
behavior of plaintiff m failing to comply with
discover}' requests was willful The Court further finds
that plaintiff has engaged in persistent dilatory tactics
that have frustrated the judicial process " As a result,
the court determined that dismissal was an appropriate
sanction "based upon the willful behavior and the
repeated practice of failure to comply with discovery
requests " Hates appeals this order
ISSUE AND STANDARD OF REVIEW

*[ 11 In their motion to compel, the Doctors stated
that Hales refused to sign the forms However, it did
not address in any way the fact that Hales was out of
the area Furthermore, the motion was filed less than
thirty days after the request for the releases was made,
despite the thirty day time frame for responses
permitted in discovery rules On September 23, Hales
filed an objection to the motion to compel, explaining
not only that some of the records had been produced,
but also that some of the release forms were not
provided as alleged by the Doctors The objection did
not, however, raise any issue regarding the tune frame
of the motion to compel, or the informality of the
request Hales provided the medical releases, although
it is not clear when she did so The court took no
action on this motion to compel, and it remained
pending when the court dismissed Hales's complaint
«[ 12 On November 25, 1998, the Doctors filed a
motion for sanctions asking the court to dismiss
Hales's complamt under Rule 37 due to her failure to
respond to discovery Hales had not responded in any
way to the court order to produce the allegedly altered
documents Hales did not file a response to the motion,
so Che Doctors filed a notice to submit for decision on
Decembers 1998
«f 13 On December 10 1998, the court signed a
ruling granting the Doctors' motion for sanctions and
dismissing Hales's complaint without prejudice
"because of [Hales s] continued failure to comply with
discovery requests " Hales's motion to set aside the
default was denied A final order reflecting the court's
reasoning and ruling was entered on March 17, 1999

[3][4] f 15 At issue is whether the trial court
abused its discretion in dismissing Hales's complamt as
a discovery sanction Discovery *592
sanctions,
mciuding dismissal of a complamt or entry of default
judgment, are permitted under Rule 37 of the Utah
Rules of Civil Procedure (FN4) Trial courts have
broad discretion in determining discovery sanctions "
'[b]ecause trial courts must deal first hand with the
parties and the discovery process' " Utah Dep't of
Tramp v Osguthorpe, 892 P 2d 4, 6 (Utah 1995)
(citation omitted) Thus, appellate courts will interfere
with the exercise of such discretion only when " '
"abuse of that discretion [is]clearly shown "' " Morton
v Continental Baking Co, 938 P 2d 27L 274 (Utah
1997) (alteration and emphasis in original, citations
omitted)
[5] U 16 As an initial matter, before imposmg
sanctions under Rule 37, "the court must find on the
part of the noncomplying party willfulness, bad faith,
or fault, or persistent dilatory tactics frustrating the
judicial process " Id (internal citations and quotation
marks omitted) Once the court makes this threshold
finding, " '[t]he choice of an appropriate discovery
sanction is primarily the responsibility of the trial
judge ' " Id (quoting First Fed Sav & Loan Ass'n v
Schamanek 684 P 2d 1257, 1266 (Utah 1984)) We
will find an abuse of discretion in a trial court's choice
of sanction only when "there is either 'an erroneous
conclusion of law or no evidentiary basis for the trial
court's ruling' ' Id (alteration in original, citation
omitted)
ANALYSIS

*[ 14 In its order, the trial court noted "that
plaintiffs counsel has established a consistent pattern
and practice of not complying with discovery requests
and other dilatorv behavior" The court outlined the

1f 17 Hales first argues the trial court erred in
dismissing her complaint under Rule 37 because she
did not violate anv court order compelling discovery,
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nor did she completely fail to comply with discovery
requests. She asserts that dismissal of a claim as a
discovery sanction under Rule 37(d) requires a
complete and utter failure to comply with discovery,
and because she complied with all court orders and
discovery requests, dismissal is precluded.
We
disagree.
[6][7] *[ 18 First, even if her claim was dismissed
solely under Rule 37(d), with no court order in play,
Hales overstates the required findings for discovery
sanctions. To warrant sanctions for failure to comply
with discovery, a trial court must first determine that
one of the following circumstances exist: "(1) the
party's behavior was willful; (2) the party has acted in
bad faith; (3) the court can attribute some fault to the
party; or (4) the party has engaged in persistent
dilatory tactics tending to frustrate the judicial
process." Morton, 938 P.2d at 276. Once this initial
determination is made, the full range of options for
sanctions under Rule 37 is available, and the trial court
has broad discretion to select which sanction to apply
in the circumstances. See id. at 274. No finding of a
"complete failure" to comply with discovery is
required. Indeed, dismissal as a discovery sanction has
been upheld for late or incomplete discovery
responses. See, e.g., id. at 275; W.W. & W.B.
Gardner, Inc. v. Park West Village, Inc., 568 P.2d 734
(Utah 1977) (affirming default judgment when
defendant failed to respond to discovery although
answers were tendered prior to sanction hearing);
Schoney v. Memorial Estates, Inc., 790 P.2d 584 (Utah
Ct.App.1990) (affirming dismissal of plaintiffs claim
when plaintiff failed to timely respond to discovery
requests but produced information at hearing).

PageS
order compelling production of the records was
essentially an order demanding a response to
discovery, not requiring document production only.
Cf Preston & Chambers, P.C. v. Koller, 943 P.2d 260,
262 (Utah Ct.App.1997) (noting summary judgment
ruling "inarguably compelled discovery"). The order
can be read as a court request for records pursuant to
Rule 34 of the Utah Rules of Civil Procedure, setting
out the procedures for document production.
*!i 21 Under Rule 34, the party from whom
documents are requested "shall serve a written
response within 30 days."
Utah R. Civ. P. 34(b)
(emphasis added). The court may allow a longer or
shorter time, see id, but the court order here specified
the thirty day limit The written response must state
that inspection will be granted "unless the request is
objected to, in which event the reasons for the
objection shall be stated." Id. Thus, some response is
required within thirty days, not only an affirmative
response.
[10] f 22 If Hales did not have the documents, she
was required to state so in a written response. Such a
response would serve to notify the Doctors that she had
searched for the documents as required, but found
none, and that the discovery process may continue,
(FN5) Hales's lack of response cannot be interpreted
as meaning that no documents existed, as she argues,
especially in these circumstances in which Hales
frequently failed to respond to requests. The failure to
respond in writing to a discovery request is not excused
on the basis that the discovery is objectionable absent a
written objection or motion for a protective order under
Rule 26(c). See Tuck v. Godfrey, 1999 UT App 127, <[
27, 981 P.2d 407, cert, denied, 984 P.2d 1023 (Utah
1999). Simply ignoring the request does not count as a
response or an objection.

[8][9] f 19 Second, the trial court clearly relied in
part on Hales's failure to comply with a court order
under Rule 37(b)(2)(C) in dismissing her claim. The
court granted the Doctors' motion to compel allegedly
altered documents on August 26, 1998, with a
corresponding formal order filed on September 14.
Pursuant to the order, Hales was required to produce
such documents within thirty days of *593 August 26.
She did not respond in any way to the court order.
Thus, she was subject to sanctions within the scope of
Rule 37(b)(2)(C) for failure to comply with a court
order.

^ 23 Thus, Hales did indeed violate a court order
compelling discovery when she failed to respond in any
way to the order demanding that she produce any
altered documents she found. Even If she found no
documents, she was required to notify the Doctors of
that fact through a written response to discovery.
Because she violated the court order, she was within
the scope of Rule 37(b) providing for discovery
sanctions for the failure to comply with a court order.

•f 20 Hales argues that she did not violate the court
order, however, because no altered documents existed,
thus she had no obligation to respond to the court order
for production. She asserts the only required response
was the production of documents, and if none existed,
no other response was necessary. We disagree. The

[11] If 24 Hales next argues that she did not have
"possession, custody or control" of the requested
documents, and thus had no obligation to produce
them. See Utah R. Civ. P. 34(a)(1) (permitting
discovery requests for production of documents to
those in "possession, custody or control" of such
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documents). However, Hales did not object to the
discovery requests when made, nor did she raise this
issue in response to the corresponding motions to
compel the releases. "Any challenge to the merits of a
discovery request must be timely filed and put before
the trial court, or the claim will be waived." Tuck,
1999 UT App 127 at «J28, 981 P.2d407. Because she
did not raise any objection to discovery before the trial
court, she has waived this issue.
[12] *[ 25 Hales also argues that the requests for
medical releases were informal requests, and thus fall
outside the scope of the rules. She argues that, as a
result, any discovery sanctions were inappropriate.
However, once again Hales failed to object to the form
of the requests at the trial court level, even though she
had three separate motion to compel occasions to raise
the objection- *594 Thus, this claim is also waived.
See id
^ 26 Hales next argues that the court erred by
considering her failures to reply to Mountain View's
discovery requests in dismissing her claim against the
Doctors. We think that dismissal of Mountain View as
a defendant properly addressed Hales's failure to
respond to Mountain View's interrogatories. However,
after reviewing the record, we conclude that the trial
court was justified in dismissing Hales's claim against
the Doctors as a discovery sanction even based solely
on her behavior regarding the Doctors.
^f 27 In the five years between when Hales filed her
claim against the Doctors and the trial court's dismissal
of her complaint, Hales has shown little interest in
diligently pursuing her cause of action. She bears "the
primary responsibility for moving the case along."
Schoney, 790 P.2d at 586; see also Morton, 938 P.2d
at 275. Rather than prosecuting her case efficiently,
however, she has delayed in responding to discovery,
failed to comply with a court order, failed to timely file
pleadings, and failed to provide specific witness lists in
a timely manner.
^ 28 In addition to her violation of a court order
compelling discovery as discussed above, Hales has
continually delayed in responding to discovery
requests, leading to multiple motions to compel.
Though eventually she provided the medical releases
requested in each instance, such a pattern of delays
resulted in an unnecessary waste of judicial resources
in dealing with the motions to compel. Moreover,
Hales requested multiple extensions of time to file
appropriate pleadings, including her answers to the
Doctors' first set of interrogatories, a response to a
summary judgment motion, and a response to the
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Doctors' motion to bifurcate the trial. These were in
addition to the times she failed to respond at all to
motions before the court, including the final motion to
dismiss as a discovery sanction.
1 29 Furthermore, Hales did not produce a
sufficient witness list until the third deadline was
imposed by court order. The first witness list was nonspecific and unhelpful in determining a discovery plan.
It merely listed medical providers over the course of a
ten year span, stating some on the list may be called.
In response to a court order requiring a proper witness
list, identifying those who would be called and those
who may be called and under what circumstances,
Hales produced a list of thineen witness and thirty-four
possible witnesses. Again, however, she failed to
provide a description of the circumstances under which
the witnesses would be called. Finally, over one year
after the first witness list was produced, Hales provided
a sufficient witness list.
If 30 Over the duration of this case, it is apparent
that Hales's failures and delays in responding to
discovery slowed the progress of her case and impeded
the Doctors' ability to develop a defense. The trial
court found that "plaintiffs counsel has established a
consistent pattern and practice of not complying with
discovery requests and other dilatory behavior." Also,
the court noted "that the behavior of plaintiff in failing
to comply with discovery requests was willful."
Finally, the court found "that plaintiff has engaged in
persistent dilatory tactics that have frustrated the
judicial process."
The findings are sufficiently
supported by Hales's consistent failures and delays in
meeting her discovery obligations, even without
considering her failures regarding Mountain View.
(FN6) Thus, we conclude the court did not abuse its
discretion in dismissing Hales's complaint as a
discovery sanction.
[13] <[ 31 Finally, Hales argues that dismissing her
complaint violates her constitutional rights.
We
disagree. Hales has had ample opportunity to pursue
her claim; all she had to do was respond appropriately
to discovery to avoid this end. After repeated motions
and court orders, she continued, five years after filing
the complaint, to engage in behavior causing delays
and frustration of the judicial process. Although
parties deserve "595. the opportunity to be heard,
"dismissal ... is appropriate when a party pursues a
claim in a manner that abuses that opportunity."
Preston &. Chambers. P.C. v. Koller, 943 P.2d 260,
263 n. 2 (Utah Cl.App. 1997).
CONCLUSION
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1f 32 In sum, the trial court did not err in dismissing
Hales's complaint as a discovery sanction. First, we
reject Hales's interpretation of Rule 37 and compliance
with a court order. The court made the required
preliminary findings of willfulness and dilatory
behavior to support sanctions under Rule 37. Once the
threshold finding is made, the choice of sanction is
within the discretion of the trial court. We conclude
the trial court did not abuse its discretion in dismissing
Hales's complaint based on ample evidence in the
record of her multiple delays and failures to respond to
discovery requests and court orders. Furthermore,
Hales waived any objections to procedural matters or
merits of the discovery requests. Finally, we conclude
that dismissal did not violate her constitutional rights
because she had ample opportunity to present her case
had she only chosen to do so, rather than abuse the
opportunity by following a course of conduct
frustrating the judicial process. Accordingly, we
affirm.
t 33 WE CONCUR: RUSSELL W. BENCH,
Judge, and JAMES Z. DAVIS, Judge.
(FN1.) Senior Judge Regnal W. Garff sitting by
special appointment pursuant to Utah Code Ann. §
78-2-4(2) (1996);
Utah Code Jud. Admin.
R3-108(4).
(FN2.) Generally, a dismissal without prejudice is not
considered to be a final appealable order. In
Bowles v, Utah Department of Transportation, 652
P.2d 1345 (Utah 1982), the Utah Supreme Court
addressed the issue of whether a dismissal without
prejudice could be a final order, and concluded:
"The general rule seems to be whether the effect of
the ruling is to finally resolve the issues." Id at
1346. Here, because the complaint was dismissed
as a discovery sanction, the order of dismissal
disposed of the case and has the effect of a final
order thus permitting appellate review. See, e.g.,
Schoney v. Memorial Estates, Inc., 790 P.2d 584
(Utah Ct.App.1990) (affirming dismissal of
plaintiffs claim when plaintiff failed to respond to
discovery requests).
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(FN3.) Hales did not file a response to either of
Mountain View's motions to compel, nor did she
file a response to its motion to dismiss. So, even
the dismissal went unopposed.
(FN4.) Rule 37 provides the procedures for motions to
compel discovery when a party fails to properly
respond to discovery requests. See Utah R. Civ. P.
37(a).
Evasive or incomplete answers are
considered a failure to respond. See id. 37(a)(3).
The rule also grants trial courts the authority to
impose sanctions for failure to comply with court
orders compelling discovery, see id. 37(b)(2), or
for failure to provide appropriate responses during
discovery even without a court order. See id
37(d). When sanctions are warranted, the court
"may make such orders in regard to the failure as
are just," including "an order striking out pleadings
or parts thereof, ... dismissing the action or
proceeding or any part thereof, or rendering a
judgment bv default against the disobedient partv."
Id 37(b)(2)(C).
(FN5.) Hales's deposition was postponed pending the
production of the altered medical records because
she raised the allegations in her first deposition.
Notification that no documents had been found
would permit the taking of Hales's deposition,
because they would no longer be waiting for the
documents. Also, the acknowledgment that no
altered records were found would permit the
Doctors to prepare a response to the allegations,
knowing they were unsupported by documentary
evidence.
(FN6.) Hales also alleges that the court considered her
assertion of attorney-client privilege regarding her
former attorney in dismissing her claim. However,
there is no mention of this in the court order, thus
we disregard it. Also, Hales attempts to deflect
responsibility for the duration of this case to
defendants and their motion practice. However,
defendants were diligently pursuing a defense
rather than merely failing to meet discovery
obligations and delaying the judicial process, as
Hales has done.
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Addendum 2

Salt Lake City Civil Service Commission
March 15,2001

Transcript of Discussion Relative to Robert Joseph

Jackie Robertson (JR): All right I guess we're back and we're ready to talk about
item #2, which is consideration of the City's motion to dismiss Robert Joseph's
appeal. Counsel is here for Robert Joseph. The City's here. So...
Eric Strindberg (ES): And I apologize for being late, I first went to your usual
meeting place, would have been early there.
JR: That's all right, appreciate you coming.

Martha Stonebrook (MS): Thank you for waiting for us. The City filed a motion to
dismiss Mr. Josephs appeal for failing to cooperate with discovery. Since that
time Mr. Strindberg and I have tried to come to some agreement on the matter in
the way that we could move this case forward and so we did resolve the issues
of discovery which has always been the City's concern in the matter. And we
came with a stipulated motion to continue the hearing, and that was filed
yesterday. You should have the original copy before you at least. And in that
we have jointly moved you to continue the hearing that was set for next weekthe 22nd and 23rd of March-and give us another date, two dates for the hearing.
Mr. Strindberg has represented that he will give me all, fully respond to all of our
prior discovery and document requests by the 30th of March, other than the
report of one doctor. Dr. Golding. And we have had discussed clearly that if in
fact that discovery other than the report from the doctor as listed does not occur
by March 30 that the City will then again renew its Motion to Dismiss. So if you
will accept our motion here then I have also filed a Notice of Withdrawal with our
Motion to Dismiss such that we could get new dates for the hearing and hopefully
move this case to its conclusion.
JS: Mr. Stine...
ES: Strindberg
JS: Mr. Strindberg do you have anything?
ES: No I think that Ms. Stonebrook has really represented what has gone on. I
appreciate her patience on this and appreciate her willing to her willingness to

stipulate to continue the hearing. I have not gotten her the discovery she has
requested. I take full responsibility for that. It's me, not my client I have just
been overwhelmed and will be able to adhere to this newr plan that we've
mapped out.
JR: Today's the 15th
ES: Yes
JR: We're talking about the 30th'
ES: Yes
JR: Of this month.
ES: Yes
JR: And the motion to dismiss, of course it's within our purview to do that. But
what I am going to suggest and what I am going to enforce is that if in fact you do
not meet the 30th deadline we will dismiss it. That will be the order of dismissal,
that we've gone on long enough I want to make it clear that the 30th is the
deadline.
ES: I understand.
JR: With that we accept...
ES: Thank you
JR: All right, we will entertain this stipulated motion to continue the hearing and
get a motion..
Linda Kruse (LK): So moved.
JR: Second and so ordered, with the added order from the Commission that if
the discovery is not received by the thirtieth of March then the Joseph case wilt
be dismissed.
ES: Thank you.
JR: Then, if there is no other business we...

General discussion regarding date for Joseph hearing.

Addendum 3

MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Defendant .
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Plaintiff,

;

vs.

;
)
])

Salt Lake City Corporation

]

Defendant.

]

MOTION TO ENFORCE
ORDER

Respondent Salt Lake City Corporation ("the City"), by and through its attorney,
Martha S. Stonebrook, hereby moves this Commission to enforce its Order of March 15,
2001, dismissing the appeal of Robert Joseph for failing to provide all discovery
requested by the City by the close of business on March 30, 2001.
On March 5, 2001, the City filed a Motion to Dismiss Appeal for Failure to
Cooperate with Discovery based upon the fact that Robert Joseph ("Joseph") had failed to
provide the City with any documents or items it had requested since the appeal was filed
in April 2000.
Joseph's attorney requested that the City withdraw its motion. See Letter from
Erik Strindberg dated March 9, 2001 attached as Exhibit A.

The City responded to Mr. Strindberg indicating that the Motion to Dismiss
would be withdrawn provided certain conditions were met including the representation
that Joseph would respond to all of the City's prior document/discovery requests by
March 30, 2001. See letter from Martha Stonebrook to Erik Strindberg dated March 13,
2001 attached as Exhibit B.
Joseph agreed to the conditions set forth in the City's March 13th letter and
prepared a Stipulated Motion to Continue Hearing which included all of the conditions
required by the City. See letter from Erik Strindberg dated March 14, 2001 and
Stipulated Motion to Continue Hearing attached collectively as; Exhibit C.
On March 15, 2001, the City, through Martha Stonebrook, and Joseph, through
Erik Strindberg appeared at the Civil Service Commission meeting in order to continue
the hearing and address the additional terms of the Stipulated Motion. During that
meeting, the Commission entered an Order that Joseph's appeal would be dismissed if all
discovery previously requested by the City was not produced to the City by Joseph by the
close of business on March 30, 2001.
In a December 6, 2000 letter to Joseph's counsel, the City had outlined, again, the
documents and items it was requesting of Joseph. Among those requests were various
tapes, including:
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and
examination(s) with Dr. McCann. (Requested in Response to Appeal, 4/19/2000;
in letter to Joseph's counsel Bruce Reading, 5/15/2000; in letters to Robert
Joseph, 8/4/2000 and 8/16/2000; in a letter to Erik Strindberg, 12/6/2000).
A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if he
would drop everything, as identified in the Charge of Discrimination filed with
the EEOC. (requested in a letter to Erik Strindberg, 12/6/2000).

Copies of all tape recordings made by Mr. Joseph of any Salt Lake City employee
relating in any way to his employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting incident of March 26, 1999.
(requested in a letter to Erik Strindberg, 12/6/2000).
On March 26 and 27, 2001, Joseph had his deposition taken in the matter
of Westlev Scott v. Robert Joseph, et al.. During that deposition, Mr. Joseph testified that
he did have ''several tapes" including "'conversations with the chiefs," a "conversation
with some of the captains, lieutenants, just different officers that I came in contact with
during the course of the investigation or re-negotiations into returning back to work... "
and "personal" meetings with Officer David Greer. See deposition transcript of Robert
Joseph attached as Exhibit D.
As of the close of business on March 30, 2001, Joseph did not produce any of the
tapes in his possession, including the tape of Dr. McCann, the tape of Chief Connole, and
the various tapes identified during the March 26-27 deposition.
It appears that Joseph and his attorneys are at odds concerning the production of
these tapes. However, on March 29, 2001, the City made it clear to both attorneys that
the City would move to enforce the Commission's ruling on Monday, April 2 nd if it did
not receive Joseph's complete production, including all of the tapes, by the close of
business on March 30. See letter from Martha Stonebrook dated March 29, 2001
attached as Exhibit E.
More correspondence was exchanged between the City's counsel and Joseph's
counsel, Erik Strindberg, concerning the tapes. See letter from Erik Strindberg dated
March 30, 2001 attached as Exhibit F; letter from Martha Stonebrook dated March 30,
2001 attached as Exhibit G; letter from Erik Strindberg dated March 30, 2001 attached as
Exhibit H; letter from Erik Strindberg dated March 30, 2001 attached as Exhibit I.

Finally, the City, by letter from its Chief Deputy City Attorney, indicated to
Joseph's counsel that it would keep its office open until 6:00 p.m. on March 30, 2001 to
receive the tapes. The City again renewed its position that, in the event the tapes were
not received then, "the City will have been provided no alternative but to seek dismissal
of Mr. Joseph's appeal." See letter from SteveirW. Allred dated March 30, 2001
attached as Exhibit J.
The City has repeatedly made its position clear. It has requested documents and
items since April 2000. The City's requests have included tapes Joseph has made of
individuals employed by the City and of its expert, Dr. David McCann. Now, Joseph
apparently expects the City to continue to wait to receive the tapes it has asked for until
such time as Joseph and his various attorneys come to some consensus on the subject.
Joseph has had ample time, from at least December 6, 2000 until the March 30
deadline imposed by the Commission to give his attorney, Mr. Strindberg, the tapes.
Joseph has failed to do this. Any consequences for Joseph's refusal to make appropriate
discovery should be born by Mr. Joseph, not the City, which has waited almost one year
for Joseph to respond to the City's discovery requests.
Based upon the foregoing, the City respectfully requests that the Commission
enforce its Order of March 15, 2001 and dismiss Joseph's appeal for failure to cooperate
with discovery.

Assistant City Attorney
Attorney for Respondent

A

CERTIFICATE OF MAILING AND FACSIMILE TRANSMISSION
I hereby certify that on the Z ^ ^ d a y of April, 2001,1 mailed a true and correct
copy of the foregoing Motion to Dismiss, first class postage prepaid and sent a copy via
facsimile transmission (355-1813), to:
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Attorney for Robert L. Joseph
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March 9, 2001

Martha Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

FACSIMILE TRANSMISSION
535-7640

Robert Joseph

Dear Martha:
I was more than a bit surprised to receive your Motion to Dismiss Appeal for
Failure to Cooperate with Discovery. When we met last week we agreed that if I did not
have all of the discovery that you have requested to you this week, that we would
continue the hearing. Indeed, I said that I would stipulate to such a continuance and we
would jointly approach the Commission on that topic. At no time did you say to me that
you would file some sort of Motion to Dismiss.
I acknowledge I did not get you the discovery you needed last week I explained
to you that I've been extremely busy and have just not been able to get it all together.
Accordingly, I would expect that you would live up to our agreement, which is to jointly
approach the Commission to askfor a continuance. Could you please withdraw your
Motion and then call me so that we may contact the Commission together regarding a
continuance.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.
,

Erik Strindberg
ESxd
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March 13, 2001
via fax: 355-1813
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re: Joseph v. Salt Lake City, Civil Service Hearing
Dear Erik:
I am in receipt of your letter of March 13, 2001. The position set forth in my
March 9, 2001 letter is the same position that I set forth in my February 23, 2001 letter. I
made it clear that I would file a Motion to Dismiss if you failed to produce the documents
by February 28 or to contact me by that date to indicate that you could not do so. I have
not been disingenuous with you.
You have requested that I withdraw my Motion to Dismiss. Please be advised
that I will do so under the following conditions:
1.

2.
3.

You will file a Motion to Continue the Hearing on the grounds that you
could not respond to the City's prior document/discovery requests in time
for the City to adequately prepare for the March 22-23 hearing;
You will state in that Motion that you agree to fully respond to all of the
City's prior document/discovery requests by March 30, 2001;
You will also state that you understand that if you fail to fully respond to
all of the City's prior document/discovery requests by March 30, the City
will renew its Motion to Dismiss.

I will stipulate to a motion that contains the information set forth above. Upon
receipt of such a motion, I wilfwithdraw my Motion to Dismiss. You and I will then be
able to appear before the Commission at its March 15 meeting and obtain another hearing
date.
If you find the above conditions unacceptable, please contact me at once so that I
can prepare to present my Motion to Dismiss at the March 15 hearing. Otherwise, I will
expect to receive a motion from you for my signature shortly.
Verv truly yojirs, / / S
Assistant City Attorney
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March 13, 2001
via fax: 355-1813
Erik Strindfeerg, Esq.
Cohne, Ranjpaport & Segal
525 East 1(f) South, 5th Floor
Salt Lake C|ty, Utah 84102
Re: Joseph v. Salt Lake City, Civil Service Hearing
Dear Erik:
I axxij in receipt of your letter of March 13, 2001. The position set forth in my
March 9, 2(301 letter is the same position that I set forth in my February 23, 2001 letter. 1
made it c l e i that I would file a Motion to Dismiss if you failed to produce the documents
by February 28 or to contact me by that date to indicate that you could not do so, I have
not been disingenuous with you*.
Yoiflhave requested that I withdraw my Motion to Dismiss. Please be advised
that I will dfe so under the following conditions:
L

2.
3.

You will file a Motion to Continue the Hearing on the grounds that you
could not respond to the City's prior document/discovery requests in time
for the City to adequately prepare for the March 22-23 hearing;
You will state in that Motion that you agree to fully respond to all of the
City's prior document/discovery requests by March 30, 2001;
You will also state that you understand that if you fail to fully respond to
all of the City's prior document/discovery requests by March 30, the City
will renew its Motion to Dismiss.

I wi|l stipulate to a motion that contains the information <*f>t fnrth a W o
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COHNE
RAPPAPORT
& SEGAL

MiUfePity
*li
Roger G. Segal
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ATTORNEYS AT LAW
525 EAST FIRST SOUTH, 5th ROOR
SALT LAKE CITY, UTAH 84102
(801) 532-2666
(801) 355-1813 FAX
(801) 364-3002 FAX
crs@crsiaw.co m(e-mail)
www.crsUw.com(website)

Mailing Address
POST OFFICE BOX 11008
SALT LAKE CITY, UTAH
84147-0008

Jeffrey L. Silveatrini
David S. Dolowitz
Vernon L. Hopkinson
John T. Morgan
Keith W. Meade
Ray M. Beck
A.O. Headman, Jr
Julie A Bryan

Attorn^
Jeffrey R. Oritt
Daniel J. Torkelson
Leslie Van Frank
Larry 2L Keller
A. Howard Lundgren
Brian F. Roberts
Dena C. Sarandoa
Lauren I. Scholnick
Lauren R, Barros
Brent Gordon

March 14, 2001

Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

Robert Joseph

Dear Martha:
Enclosed is a Stipulated Motion to Continue Hearing which includes all of the
points which we discussed and agreed upon. I will be out of the office all day but you
can reach me at 243-6884, which is my cell phone number, if you need to discuss this.
I did not include any language in the Motion to Continue the Hearing pertaining to
your pending Motion to Dismiss. Based on your language of March 13th, it is my
understanding that you will promptly withdraw that Motion. If I am mistaken in that
regard, please contact me immediately.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.

Erik Strindberg
ES:cd
Ends,
cc:
Robert Joseph

ID
7Q
X

CO

Erik Strindberg (4154)
COHNE, RAPPAPORT & SEGAL, P.C
525 East 100 South, Fifth Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
Attorneys for Grievant

IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Grievant;

:

STIPULATED MOTION TO
CONTINUE HEARING

:

vs.

:

SALT LAKE CITY CORPORATION,

:

Respondent
Grievant Robert Joseph, and Respondent Salt Lake City Corporation, by and
through their undersigned attorneys, hereby stipulate and jointly move the Commission to
continue the hearing in this matter currently scheduled for March 22, 2001 and March 23,
2001. This Motion is made upon the following grounds and subject to the conditions set
forth herein:
1.

This Motion to Continue is made because the Grievant has not responded to

the City's prior document/discovery requests in time for the City to adequately prepare
for the March 22, 2001 and March 23, 2001 hearing;

2.

Grievant Joseph will agree to fully respond to all of the City's prior

document/discovery requests by March 30, 2001 with the exception that any report by
Dr. Golding will be produced to the City no later than one month before the hearing date;
3.

That if Grievant Joseph does not fully respond to the City's prior document

and discovery requests by March 30, 2001 (with the exception noted above) the City may
renew its Motion to Dismiss.
DATED t h i s / /

day of March, 2001.

COHNE, RAPPAPORT & SEGAL, P.C.

£±Z3_

E R J X S T R J N L t B E R G J
Attorney for Grievant
DATED this / V day of March, 2001.

Attorney for Respondent
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Suite 210
Salt Lake City, Utah 84101

WESTLEY D. SCOTT,
Counterclaim Defendant.
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A P P E A R A N C E S

DISTRICT OF UTAH, CENTRAL DIVISION

:
F o r t h e Conntercladni
Defendant S c o t t :

Jomr w. CHXPMAJT
CLIFFORD J. PAYEE
NELSON, CHXPMAN, QUIGLEY
& BASSES
Attorneys at Lav
215 Souta state Street
Sixth Floor
Salt Lake City, Utah 84111

Also

Mac Connole

Present:
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BE IT REMEMBERED that on the 26th day of

March, 2001, the deposition of ROBERT JOSEPH, produced

as a witness >WW-ITI at the instance of the Plaintiff

ROBERT JOSEPH

E x a m i n a t i o n b y Mr. S p e n c e

herein. In the above entitled, action nov p*»nri1 ng In the

nhmm

E X H I B I T S

niiimil court, vas taken before VXEI B. HATTOH, a

nESTHTPTIOS

Certified Shorthand, Reporter and Hotary Public in and

Diagram

for the 3tate of Utah, cowmnrl ng at the hour of

That said deposition vas taken pursuant to

PAGE

131

REQUEST FOR PROOUCTIOS OF DOCUMENTS

9:25 a.m. of said day at the offices of 5TROSG & HAWNI,

9 Exchange Place, Salt Lake City, Utah.

23

DESCRIPTION

NUMBER
1

Discovery

2

Copy of all files in counsels'

PAGE
8
235

possess Lon
notice.

3

Criminal defense file

4

Photo

288

5

History of arrests

319

6

Medical records

363

Copy of audio tapes

372

277
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MS. STONEBROOK: He has the original.
MR. SPENCE: Do you still have the original?
THE WITNESS: Yes, I do.
Q (BY MR. SPENCE) You didn't provide the tape?
A No.
Q Would you put that on the list for - to get
; a copy of, please.
MR. OLIVER: I don't know the relevancy of
hat happened at that hearing with regards to what going
l.

MR. SPENCE: It's all relevant. It's one big
jnspiracy.
MR. OLIVER: Well, that has nothing to do with
>ur claim against my client.
MR. GOOCH: It goes to foreseeability.
MR. OLIVER: Well, if after reviewing it, if
e determine it's part of what should be disclosed,
e'U be happy to disclose it
MR. GOOCH: You haven't reviewed it yet?
MR. OLIVER: You heard what I said.
MR. GOOCH: No, I asked you a question, I
ink it's a fair question.
MR. OLIVER: rm not being deposed.
MR. GOOCH: I'm not deposing you, I!m asking
>u if you ever reviewed it It's a yes or no. It's a

1
;
1 attorneys,
but anyone else that has heard these tapes?
22
A The attorney general, a couple of state
3
3 :representatives, the commissioner at the Department of
4
4 ;Public Safety.
5
5
MR. SPENCE: Yes, and would you - I need all
6
6 iof those tapes, Counsel.
7
7
THE WITNESS: Well, the tapes that the
8
8 attorney general's office has reviewed and the
9
9 Department of Public Safety has reviewed deal
110
10 specifically with conversations with the attorney
11
11 general's office and the Department of Public Safety.
i 12
12 They haven't been given anything that deals with
| 1313-Salt Lake City.
j 14
14
Q (BY MR. SPENCE) Well, now, the tapes that I
15
15
asked
you about were tapes of the various chiefs that
!
16 you've talked to, of the union people, and you said that
j 17
17 those tapes have been shared with the attorney general's
18
18 office?
19
19
A You've asked me about tapes that I had. And I
20
20 have tapes with the attorney general's office and I had
21
21 tapes with POST and the Department of Public Safety.
22
22
Q You also just testified, sir, on the record
23
23 that you have tapes of interviews with —
24
24
A Yes, I do.
25
25
Q — union representatives.

Page 374
nple question.
MR. OLIVER: Go on with the deposition.
MR. BULLOCK: You're asking him his work
oduct
Q (BY MR. SPENCE) So what other tapes do you •
ve in your possession that you've taken?
A I have several tapes. Conversations with the
tiefs.
Q Okay.
A A conversation with some of the captains,
mtenants, just different officers that I came in
intact with during the course of the investigation or
-negotiations into returning back to work, atjmeetings
Lth my union attorneys, meetings with the union
esident
Q With Greer?
A Yes.
Q Personal meetings?
A Yes.
Q Of times when you recorded him and he didn't
ow he was being recorded?
A Yes.
Q Who else besides — I'm not trying to infringe
the attorney-client privilege here, gentiemen, but
yone besides - I ' m not asking you about your

DEPOSITION OF
ROBERT JOSEPH
Page 375
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A Yes.
1
2
Q And of A What I'm just trying to explain is that the
3
4 only tapes that were given to the attorney general or
5 given to the state representative that was involved or
6 the Department of Public Safety was tapes specifically
7 dealing with their office and not Salt Lake City's.
Q Okay. Well, I'm requesting copies of all the
8
9 tapes.
And who else has heard these tapes, the tapes
10
11 dealing with the chiefs and Greer?
A I don't believe anybody has.
12
Q Would you provide a copy of those for us?
13
14
MR. OLIVER: I'll have to review them first.
MR. SPENCE: And would you - I don't know who
15
16 to ask, I'm asking you both.
MR. BULLOCK: Well, the request has been
17
18 received. I understand the request.
MR. SPENCE: Thank you. And I guess your
19
20 position is that you're going to think about it?
MR. BULLOCK: That's right We'll consider
21
22 it. You know, I'm not in a position to give you any
23 more answer.
MR. SPENCE: Okay. But you will give me an
24
25 answer?
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March 29,2001
via fax: 355-1813
Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
On March 16,2001, you requested certain documents. After that time, you came
to my office and reviewed all of the documents that I have that related to paragraphs 1,2,
7, 8r and 9. I gave you copies of certain documents that day and you tabbed other
documents that you wanted. Those copies were made and Darwin picked them up earlier
this week. With respect to the requests for certain individual's documents, please be
advised as follows: Sgt Scott White does not have any documents pertaining to Mr.
Joseph; Sgt. Bryan Bailey does not have any documents pertaining to Mr. Joseph; Lt,
Terry Morgan does not have any documents pertaining to Mr. Joseph. I have been unable
to contact David Greer concerning this matter but I have left a message and anticipate
that I will be able to notify you as to whether or not he has any documents pertaining to
Mr. Joseph within the next few days.
On the issue of the tapes that you raised this morning when you telephoned me,
please be advised that I informed Mr. Oliver in your client's presence today that I will not
extend the March 30 deadline for receipt of all of the information I have requested,
including the tapes. I told them to contact you. It is not for me to act as a mediator
between Mr. Joseph and his attorneys. The Civil Service Commission made its ruling
and I will move to enforce that ruling on Monday, April 2nd if I do not receive your
complete production, including all of the tapes, by tomorrow before the close of business
(5:00 p.m.).
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
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March 30/2001

Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

FACSIMILE TRANSMISSION
53 5-7640

Robert Joseph - Documents

Dear Martha:
I called you on the morning of March 29, 2001 to discuss the status of the
production of the tapes which you had requested. As I told you at thai time, I am not
going to be in a position to produce any tapes to you on Friday, March 30, 2001 because
Bruce Olirer, who is representing Mr. Joseph in the case involving Wesley Scott has
refused to release any of those tapes until he has gone through and reviewed them. As I
told you,, it is my understanding that the issue of the tapes came up in the course of the
depositions that you, Mr. Obver and others have been involved in over the last several
days. vAs I understand it, how their production would be handled in that case was
discussed. You acknowledged that such a discussion had taken place.
You seemfcd unwilling to accept my explanation as to the status of this matter and
asked why I couldn't produce those tapes regardless of what Mr. Oliver wanted to do. I
think, Martha, that you understand the situation that I am in. Mr. Joseph is involved in
some serious litigation &nd if his attorney in that other case refuses to ton over certain
tapes to me, so 1 may produce them to you, thjere is nothing that I can do short of going to
the Civil Service Commission and asking them to order Mr. Oliver to turn them over to
me. Of course, this raises the question of whether they would have the jurisdiction to
issue such an Order, but that is another matter. As I indicated to you, Mr. Oliver told me
that it would take him, about thirty days to review the tapes and to make copies. He also
indicated to me that he would make copies for anyone who wanted them, meaning, I
gather, you on behalf of the city, and me on behalf of Mr. Joseph. It is my suggestion
that we wait thirty days so that the production of the tapes can be handled in an organised
manner.
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Martha Stonebrook
March 30, iOOl
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Since you seemed to be so annoyed at what i was telling you, and acted as though
you do not believe what I was saying, I suggested that when you were in your deposition
today with Mr. Oliver that the two of you call mc 50 that we could discuss the situation.
As of the writing of this letter (which is about 2 00 p m , March 29, 2001) you had
apparently decided not to
1 would appreciate a call Fnday morning so that wc may discuss this matter and
come to some reasonable agreement on the subject. Further, it is not at all clear to me
what tapes you actually want The only two tapes that you specifically asked for is one
he apparently made of his interview with David McCann, and one of a meeting he had
with the acting police chief, Connole It was my understanding based on a pnor
correspondence from you, that as far as our hearing was concerned you were only
interested in other tapes if we intended on relying on them at the hearing, 1 am not
intending on relying on any other tapes, at this point in time, so I see little reason ' '• ;
you need them.
Fin fla r, as T indicated to you, 1 have made copies of those documents which
satisfy your other requests for production of documents* Those will be available atlnr
12:00 p.m. on Friday, March 30, 2001. Please contact my secretary, Chantel Drown, to
arrange to have someone from your office pick diem up. ?er our agreement we will
produce Dr. Golding's report at a later time.
Sincerely,
C O H m ?

K A p p A p o R T

Erxk Stroidbcrg
Ei> cd
cc

Robert Joseph
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Jr.nk btnndberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Flour
Salt Lake City, Utah K4 HP
Re*

Toseph v Salt Lake City Corp , Civil Service Matter

Dear Erik:
I am in receipt of you March 30, 2001 letter that I received by fax a short while
ago it does not appear that you have reviewed my letter to you of March 29, 2001, st nt
to you by fax at 6:19 p.m. last evening. Nevertheless, the person who is in control of tins
situation is Mr. Joseph. He can direct Mr. Oliver to produce the tapes to you in time to
meet today's deadline. If he chooses not to do so, he must be accountable for his actions.
1 din surprised dial you aie unclear as to what tapes I want. Let me again recite
nr requests so that there will be no misunderstanding:
r

\ copy of the tape recording! s) Mr. Joseph made of his interview(s) and
exammation(s) with Dr. McCann. (Requested in Response to Appeal, 4/19/2000; in
letter to Joseph's counsel, 5/15/2000; in letters to Robert Joseph, 8/4/2000 and
8/16/2000; in a letter to you, 12/6/2000).
A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if he would
drop everything, as identified in the Charge of Discrimination filed with the EEOC
(requested in a letter to you, 12/6/2000).
Lopies ot all tape recordings made by Mr Joseph of any Salt Lake City employee
relating in any way to his employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting incident of March 26, 1999. (requested
in a letter to you, 12/6/2000). Please note that Mr. Joseph testified in his deposition that
he had many tapes of all of the Chiefs, several Captains and Lieutenants, and Officer
Letter to Erik Strindberg

March 30, 2001
page two
David Greer. Therefore, he could have provided these tapes to you at any time between
my 12/6/2000 letter of request to you and today's deadline.
I believe that I have made my position clear, not only to you, but to Mr. Oliver
and Mr. Joseph, who was present with Mr. Oliver when he and I discussed the matter
yesterday. Today is the deadline imposed by-the Commission. If I do not have complete
production, including the tapes by the close of business today, I will file a motion
Monday morning to enforce the Commission's order.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney

H*j U U i
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Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City7 Utah 84111
Re:

Robert Joseph

Dear Ms. Stonebrook:
Thank you for your pleasant note that you faxed to me this morning. After receiving it, I
talked with Bruce Oliver's office. Apparently he has instructed Mr. Joseph to deliver tapes to my
office this afternoon. T do not know what is going to be delivered, however, as Mr. Oliver was
not actually in the office and I simply talked with someone else there. Also, I don't see how the
tapes as a whole are relevant to this matter. As yon yourself have said, we are not relitigating the
shooting incident. At this point, I am not intending on relying on any of the tapes, with the
exception of perhaps the McCann and Connole tapes, so the others are simply irrelevant.
In any event, Mr. Joseph is going to deliver tapes to me this afternoon. However, because
of personal reasons I will be out of the office from 2:00 p.m. on and will not have a chance to
review them until Monday morning. I will see that they are delivered to your office Monday
afternoon.
In regards to other documents, you or someone from your office can call my assistant,
Chantel Drown, at any time to make arrangements to pick them up. 1 have included with those
documents a letter from Dr. Golding which was just produced to us. While it pertains to Robert
Joseph, it is not his report in this matter.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.

Erik Strindberg
ES:cd
cc:
Robert Joseph
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March 30, 2001

Martha S. Stonefarook
Assistant City Attorney
451 South State Street; Room 505
Salt Lake City, Utah 84111
Re:

FACSIMILE TRANSMISSION
535-7640

Robert Joseph

Dear Ms. Stonebrook:
1 am in Teceipt of your letter dated March 30, 2001 in this matter. At no time has
the Commission ruled what tapes should be produced by Mr. Joseph. That issue has
never been addressed by the Commission, The only two tapes that you have ever
specifically requested from us are the tape of Dr. McCann as well as the tape of a
conversation that Mr. Joseph apparently had with the acting Captain. At all other times
you indicated that you wanted other tapes only if we intended on relying upon them at the
Commission hearing. As I have told you repeatedly, we are not now intending on relying
on any other tapes. Therefore, they are simply not relevant in this matter. I think it is
also ironic that you are demanding all of the tapes when you yourself indicated that we
are not going to reJitigate the shooting incident This matter is limited solely to Mr.
Joseph's termination for failing to be fit for duty. I do not believe that I am under any
obligation to produce to you information and materials which is not relevant to that issue.
Further, it is my understanding that in the Wesley Scott case, where you are
basically serving as Mr. Joseph's co-counsel (through your representation of the City),
arrangements have been made wherein Mr. Joseph's other counsel will be reviewing all
of the tapes and will be providing complete copies to you in short order. By demanding
that I have them to you on this date is putting form over function and may endanger Mr.
Joseph's defense in the case involving Wesley Scott. Also, it puts an extreme financial
burden on Mr. Joseph: making him pay to have two attorneys do the same review.
Further, I am not at liberty to demand that Mr. Joseph turn over all of the tapes to
me in contradiction to the instructions that he has received from his other attorney, Bruce

Martha S. Stonebrook
March 30, 2001
Page 2
Oliver. I can't imagine that you would even contend that I have the right to contradict
Mr. Oliver's instructions to his client.
Accordingly, to reiterate my previous-Tetters to you, we have a large number of
documents which you are free to pick up at any time. Simply call my secretary, Chantel
Drown, to make arrangements to do so. In addition, Mr. Joseph is delivering certain
tapes to me this afternoon, although I'm not yet sure what is being delivered to me. As I
indicated to you, for personal reasons I need to be out of the office starring at 2:00 p.m.
and will not have a chance to review those tapes, I will do so promptly Monday morning
and will have them delivered to your office Monday at approximately mid-day.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.

Erik Strmdberg
ES:cd
cc: Robert Joseph

ER F. C U T L E R
CITY ATTORNEY

LAW D E P A R T M E N T

March 30, 2001
via fax: 355-1813

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
I am in receipt of your faxed letter to Ms. Stonebrook that we received this
afternoon. Unfortunately, Ms. Stonebrook is unavailable and I felt your letter needed
immediate attention so that you may satisfy your client's responsibilities.
You have clearly misstated the record of requests for these tapes. Those requests
were made perfectly clear to you, numerous times, beginning on December 6, 2000. At
no time have you requested, nor have been granted, any protective order that would
excuse you from complying with the City's request.
Furthermore, your finding of relevance does not satisfy our right to review these
tapes and make our own determination as to their relevance. You would, of course, by
delivering such tapes to us, not waive any objections to relevancy during the Civil
Service hearing.
Finally, you seriously misstate Ms. Stonebrook's position regarding the dual
representation of Mr. Joseph by you and Mr. Oliver. No one has asked you to contradict
Mr. Oliver's instructions. Rather, we have advised you that if your client fails and
refuses to comply with discovery, he must be prepared to suffer whatever consequences
the Commission deems appropriate, including dismissal.
Certainly, it is not the City's responsibility to mediate differences between Mr.
Joseph's corps of attorneys. Neither will the City's discovery demands be defeated
because of the inability of Mr. Joseph or his counsels to coordinate their various legal
efforts. It should also be noted that Mr. Joseph has had months to turn these tapes over to

Mr. Erik Strindberg
March 303 2001
Page 2

his attorneys for review. The fact that he has been recalcitrant in that endeavor must
work a hardship, if any there is, on him, not the City.
As a final courtesy to you, I have asked a staff person of this office to stay until
6:00 p.m. today in order to receive the tapes. J trust you will make every effort to see that
they are delivered. Of course, if they are not, the City will ha.ve been provided no
alternative but to seek dismissal of Mr. Joseph's appeal.
Best personal regards,

SWATbaj
cc:

Martha Stonebrook
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March 30,2001
via rax: 355-1813

c

J
Erik Strind|erg
Cohne, Rapbaport & Segal
525 East lOJ) South, 5th Floor
Salt Lake cjty, Utah 84102
i

Re: |

Joseph v. Salt Lake City Corp., Civil Service Matter

h

Dear Erik: j

I
I am in receipt of your faxed letter to Ms. Stonebrook that we received this
afternoon. Unfortunately, Ms. Stonebrook is unavailable and I felt your letter needed
immediate jtttention so that you may satisfy your client's responsibilities.
r

}

Yoii have clearly misstated the record of requests for these tapes. Those requests
were made {perfectly clear to you, numerous times, beginning on December 6, 2000. At
no time ha^jje you requested, nor have been granted, any protective order that would
excuse youjfrom complying with the City's request.
Furthermore, your finding of relevance does not satisfy our right to review these
tapes and riake our own determination as to their relevance. You would, of course, by
delivering Juch tapes to us, not waive any objections to relevancy during the Civil

Addendum 4

ISSUED
APR 0 9 2001
CIVIL SERVICE
COMttSSJON

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

Robert L. Joseph,
Petitioner,
*

ORDER OF DISMISSAL

*
*

v.
Salt Lake City Corporation,
Respondent

*

On March 15, 2001, this matter came before the Civil Service Commission on the
parties Stipulated Motion to Continue Hearing Date and the City's Motion to Dismiss for
Failing to Cooperate with Discovery. Petitioner Robert Joseph ("Joseph*5) was
represented by his counsel, Erik Strindberg. Salt Lake City Corporation was represented
by its counsel, Assistant City Attorney Martha S. Stonebrook.
After hearing from counsel, the Commission, on its own initiative, entered an
Order that in the event that Joseph failed to produce to the City all of the documents and
items it had requested by March 30, 2001, the Commission would dismiss Joseph's
appeal.
On April 2, 2001, the City filed a Motion to Enforce the Order on the grounds that
Joseph failed to produce all of the tapes requested by the City by 6:00 p.m. on March 30,
2001.
Therefore, based upon the March 15, 2001 Order of this Commission, and for
good cause shown thereon,

IT IS HEREBY ORDERED THAT THE APPEAL FILED BY ROBERT
JOSEPH IS DISMISSED WITH PREJUDICE.
DATED THIS <?

DAY OF APRIL, 2001.
BY THE COMMISSION:

J)
ommissioner John EKRobertson
Chairperson of and for
the Civil Service Commission
CERTIFICATE OF MAILING
The undersigned secretary of the Civil Service Commission hereby certifies that
on the "

day of April, 2001, she mailed a true and correct copy of the above Order of

Dismissal certified mail, all postage prepaid, to:
Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Attorney for Robert Joseph
and further states that she certified the Order of Dismissal to the appropriate head of the
Police Department by mailing a true and correct copy of the same by certified mail, all
postage prepaid, to:
Assistant Chief A. M. Connole
Salt Lake City Police Department Administration
315 East 200 South, 8th floor
Salt Lake City, Utah 84111
^-r^

.

**T)

n

Secretary for the Civil Service Commission

2

*
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Erik Strindberg (Bar No. 4154)
COHNE, RAPPAPORT & SEGAL, P.C.
525 East First South, Fifth Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Attorney for Petitioner
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IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

ROBERT L. JOSEPH,
MOTION TO STRIKE ORDER OF
DISMISSAL AND TO ALLOW HEARING
TO GO FORWARD

Petitioner
v.
SALT LAKE CITY CORPORATION,
Respondent.

Petitioner, Robert L. Joseph (hereinafter "Joseph") by and through his undersigned attorney,
hereby moves the Commissions to strike its Order of Dismissal issued April 9, 2001 on the grounds
set forth herein and to allow this matter to go to hearing:
STATEMENT OF MATERIAL FACTS
1 On Friday, March 30, 2001, Joseph's attorney delivered to Salt Lake City ("City"),
some 258 pages of documents and other exhibits in response to the City's requests for documents.
Those documents are marked RLB-0001-00258.
2. The next business day, Monday, April 2, 2001, two cassette tapes were also delivered
to Salt Lake City. These tapes contained the only two taped conversations the City has ever
specifically requested: The taped conversation that Joseph had with acting Chief Cannole, and

the conversation he had with Dr. McCann, who performed the fitness for duty evaluation. Two
other conversations which had not been requested by the City were also on those tapes.
3. The City had previously been informed that Joseph's counsel, Erik Strindberg, would
be out of the office on Friday afternoon, and that it would not be possible to have those tapes
delivered on Friday, March 30. The tapes were, 'however, delivered by midday on Monday, April
2.
4. The prior day, March 29th, Joseph's counsel, Erik Strindberg, had called Ms.
Stonebrook, Assistant City Attorney for Salt Lake City and told her that he would not be in a
position to produce other tapes to her because Mr. Joseph's counsel Bruce Oliver, in the matter
of Westlev D Scott v Salt Lake City Corporation, Robert Joseph, et al (the "civil litigation"); had
instructed Mr. Joseph not to turn over those tapes until he had reviewed and "catalogued" them.
Ms. Stonebrook acknowledged that the production of the tapes had been discussed in the civil
litigation and that she understood that she would receive a complete copy of those tapes in
conjunction with the civil litigation. Ms. Stonebrook also acknowledged that she knew that Mr.
Joseph's civil attorney needed to review all of the tapes and needed time to make copies for all
parties. See Affidavit of Bruce Oliver, attached as Exhibit "D."
5. It was also explained to Ms. Stonebrook that requiring Mr. Joseph to have two sets of
attorneys go through the tapes, and transfer and copy those conversations would be prohibitively
expensive (inasmuch as he would be incurring double attorney's fees and copying expenses). Ms.
Stonebrook acknowledged that she understood this. These issues were confirmed in writing to
Ms. Stonebrook on two separate occasions (See Exhibit "A" and "C" attached hereto).
6 Notwithstanding the extensive materials, including the two tapes, that had been
produced to the City, on April 2, 2001 the City filed a Motion to Enforce the Order (this was

perhaps mislabeled as the Civil Service Commission had never actually issued a written order on
March 15, 2001).
7. On April 4, 2001, counsel for Joseph wrote to the Civil Service Commission and stated
that Mr. Joseph opposed the City's Motion to Enforce the Order (which sought to dismiss this
action). The letter also explained that Joseph would have a Memorandum in Opposition to that
Motion filed no later than April 15, 2001 [which was actually a Sunday]. See copy of letter to
Ms. Mendez-Castillo attached hereto as Exhibit "B."
8. On April 10, 2001, the Order of Dismissal issued by the Civil Service Commission on
April 9, 2001 was received by Plaintiffs counsel This order was issued before Mr. Joseph's
counsel had the opportunity to file a responsive memorandum or to otherwise be heard on
Plaintiffs motion.
9. Within a day or two after receiving the Order of Dismissal Joseph's counsel called and
talked with Brenda Hancock. She acknowledged that the Commission had received his April 4,
2001 letter indicating that Joseph opposed the City's Motion to Enforce but that nonetheless the
Commission had gone ahead and ruled prior to hearing from me.
10. At no time has the Commission ruled what specific documents needed to be turned
over to the City nor has there ever been a written order entered specifying what documents are
relevant and need to be turned over. Even at the hearing on the 15th day of March, 2001 no
written order was issued by the Commission.
11. Mr. Joseph has produced to the City copies of the only tapes which the City has
specifically requested and which are relevant in this action. Ms. Stonebrook on behalf of the City
has repeatedly stated that she will not allow Mr. Joseph to introduce any evidence involving the
shooting incident, because she believes the only relevant issue is Joseph's alleged failure to pass

the fitness for duty evaluation. In light of this the City has no basis for demanding copies of tapes
or other materials which are not relevant and which Joseph does not intend on using at the
hearing.
ARGUMENT
I.

THE CIVIL SERVICE COMMISSION HAS IMPROPERLY ENTERED
AN ORDER OF DISMISSAL BEFORE PETITIONER COULD BE
HEARD.
On April 2, 2001 the City filed its Motion to Enforce. Petitioner, through his attorney,

immediately contacted the Civil Service Commission, through its coordinator, Celina MendezCastillo, and indicated that he intended on opposing the Motion to Enforce and would file a
Memorandum in Opposition within two weeks. Notwithstanding Petitioner's letter to the
Commission, five days later, before Petitioner could file a Memorandum in Opposition to the
City's motion, the Commission entered its Order of Dismissal.
Entering an Order of Dismissal before a Petitioner can be heard is clearly a violation of
Petitioner's rights to due process. It is uncontroverted that Plaintiff is entitled to a full and fair
hearing on his grievance. See Lucas v. Murray City Civil Service Commission, 949 P.2d 1046
(Utah App. 1997). This, by necessity includes the right to be heard on all matters which affect
Petitioner's right to a hearing, such as a motion to dismiss, which is what the City has filed. By
ruling before the Petitioner was heard, the Commission has effectively deprived Petitioner of his
rights to a fair hearing. As a civil service employee, Petitioner is entitled to due process,
guaranteed by both the U.S. and Utah State Constitutions. Depriving him of a hearing without
the right to be heard, is a violation of those Constitutional rights. Id. at 753-754.

4

It is well established in civil proceedings that both parties have a right to be heard on any
motions pending before the court, before the court can rule on those motions.1 In American
Vending Services v Morse, 881 P.2d 917 (Utah App. 1995), the Morses filed a motion for an
award of attorney's fees. The opposing party filed a memorandum in opposition to the motion.
Before the Morses could file a reply memorandum in support of their initial motion, the court
ruled. Although the only issue was the failure of the court to allow and to consider a second reply
memorandum, the Court of Appeals still ruled that the trial court had erred:
It is equally clear that the trial court failed to consider the Morses'
reply memorandum and its revised attorney's fee affidavit. The trial
court stated: "[A]nd not having considered defendant's reply
memorandum and the additional affidavit of James L. Christensen."
The trial court therefore erred by entering its decision before the
time allowed under Rule 4-501 to file a reply memorandum had
expired and by not reconsidering its decision by reviewing the
Morses' reply memorandum and revised affidavit.
Id. at 926.
Here, the action of the Commission in prematurely entering an order is a much more
serious violation of Petitioner's right. This is not simply a case where the Petitioner has not been
allowed to file a second or reply memorandum. Rather, Petitioner has been denied a fundamental
right to be heard on a critical issue: Whether his very appeal should be dismissed. Such a failure is
inappropriate and in violation of Petitioner's fundamental rights.
The actions of the Commission in this matter are akin to those that the Court of Appeals
found so troubling in Tolman v Salt Lake County Attorney, 818 P.2d 23 (Utah App. 1991). In
that case Tolman, whose discharge was being heard by the Salt Lake County Civil Service
Commission, contended that the Commission had failed to consider certain legal points that he

1

This issue does not seem to have been previously considered by a Utah court in the
context of a Civil Service Commission or similar administrative hearing.

had raised at the hearing. The Commission apparently ignored the legal points and refused to
address them at all. The Utah Court of Appeals ruled that the failure of Commission in.Tolman to
consider the legal issues raised by Tolman's motion was a violation of Tolman's right to due
process. Id. at 32.
The same violation has occurred here when the Commission ruled without considering
Petitioner's points and issues. The Commission should strike the Order of Dismissal which it
issued on April 9, 2001 and allow Petitioner to file a memorandum in opposition to the motion to
enforce and to be heard in oral arguments in front of the Commission. This is particularly critical
inasmuch as the City's Motion to Enforce (which led to the entrance of the Order to Dismiss)
distorts and omits certain critical facts.
H.

THE CITY IS BEING PROVIDED ALL OF THE REQUESTED TAPES IN THE
CIVIL LITIGATION.
Completely ignored in the City's Motion to Enforce is the fact that the issue of the tapes

was concurrently raised in civil litigation involving the City, which was represented by Ms.
Stonebrook. During depositions in that case Ms. Stonebrook told Mr. Joseph's attorney Bruce
Oliver, that Joseph had to produce two tapes by the 30th of March. These two have been
produced to Ms. Stonebrook by this office. Later, the parties in the civil litigation discussed other
tapes after they were referred to in Joseph's deposition. It was agreed that Mr. Oliver and
Joseph's other defense counsel, would review all of the tapes, would copy all the conversations
involving City employees on separate tapes, would then make complete copies of those tapes, and
distribute them to all the parties in the litigation. One of those parties is the City, represented by
Ms. Stonebrook.

Ms. Stonebrook apparently agreed to this arrangement and understood that she would
receive copies of all relevant tapes.2 Ms. Stonebrook was also made aware, prior to March 30,
2001, that Joseph's counsel had specifically directed Mr. Joseph not to turn over additional tapes
to Mr. Strindberg (other than the two she had specifically requested) so that counsel would have
an opportunity to review them, delete personal, non-relevant conversations and make complete
copies. Ms. Stonebrook, being an experienced attorney, should know that such a request on the
part of Joseph's attorney, Mr. Oliver, was prudent and reasonable, and necessary to not
jeopardize the litigation against the City and Mr. Joseph. Ms. Stonebrook also knew that by filing
her Motion to Enforce she was placing Mr. Joseph in a position where he would have to violate
the instructions of at least one attorney. Ms. Stonebrook was also aware that requiring Mr.
Joseph to have two sets of attorneys go through the tapes and make two sets of copies would be
prohibitively expensive and unwarranted.
In light of these additional facts, all of which were omitted by the City's Motion to
Enforce, dismissal of Mr. Joseph's grievance is at best punitive. This Commission has not set an
actual hearing date for the grievance and even refused to do so at its March 15th hearing.
Accordingly, there has been, and will be, absolutely no prejudice to the City. The City will have
complete copies of all tapes in short order and would be free to use those tapes in the hearing
before the Commission. If the Commission believed Mr. Joseph should be penalized, it should
have levied a much lesser penalty on Mr, Joseph, such as finding that he could not use those tapes
which had not been turned over to the City on April 2nd. This would have protected the City's

2

Ms. Stonebrook also failed to inform the Commission that she has reviewed the tapes she requested. In
fact, she now refuses to return them to Joseph.

interest without overly damaging Mr. Joseph by depriving him of his right to a foil and fair hearing
before the Commission.
Ill

THE ADDITIONAL TAPES SOUGHT BY THE CITY ARE NEITHER
RELEVANT NOR WILL THEY BE USED BY JOSEPH AT THE HEARING.
The City has, through its attorney Ms. Stonebrook, consistently insisted that Mr. Joseph's

current grievance is about his fitness for duty evaluation and nothing more. Ms. Stonebrook has,
on several occasions, stated that she will refuse to re-litigate the shooting issue and that she would
object if Joseph attempted to introduce any evidence regarding the shooting. Notwithstanding
this, the City insists that it has the right to obtain all of Mr. Joseph's tapes even those which go to
the very issue which it acknowledges is irrelevant. This inconsistency is heightened by the City's
Motion to Enforce which sought to have Benjamin's grievance dismissed for his failure to
produce tapes which it contends are inadmissible.
This makes absolutely no sense. The City has contended that the issue in this grievance is
whether Mr. Joseph was appropriately terminated for having failed a fitness for duty evaluation.
Mr. Joseph has turned over the one tape that goes to that issue, which is a recording of his
interview with Dr. McCann, who performed the fitness for duty evaluation. He has also turned
over a tape of a conversation he had with Chief Cannoli which the City specifically requested, as
well as a tape of a union meeting involving his initial termination. That tape is arguably relevant
because the individual performing the fitness for duty evaluation apparently talked with the union
president about what occurred at the union meeting. In short, Mr. Joseph has turned over all
relevant tapes to the City. Further, he does not intend on using or in any way relying on any of
the other tapes which he has.
The City cannot simply demand that Joseph turn over irrelevant material and then use his
reticence as a basis to seek dismissal of this action. The City is engaged in other litigation arising
8

from the shooting incident and is apparently interested in obtaining this additional information to
use in that litigation (or in another case involving Joseph and the City). This is an abuse of the
civil service process and should not be tolerated, let alone used as a basis for dismissal of the
action.
Further this Commission has never entered an Order detailing what Mr. Joseph had to
produce or not produce. Mr. Joseph's attorney was told on several occasions that the City was
interested in only those tapes that Mr. Joseph intended upon relying upon or using in the course of
the hearing. The City has been provided with those tapes, as well as some 258 pages of other
documents. In short Mr. Joseph has attempted in good faith to cooperate with the City and to
provide it with the information and materials which it sought.
CONCLUSION
This Commission acted precipitously in ordering this action be dismissed before Petitioner
could even be heard. Joseph has fully responded to the City's discovery requests by producing
some 258 pages of documents and the tapes which the City specifically sought. The other tapes
sought by the City are neither relevant to this action nor reasonably calculated to lead to the
discovery of useful evidence. The City has always taken the position that this grievance is not
about the shooting incident but only the fitness for duty evaluation. In light of that, the City has
no right to have copies of tapes which do not go to the fitness for duty issue. The City has not
been prejudiced and dismissing the action is simply too severe. Finally, the City will receive all
the tapes in the civil litigation it is a party to, in plenty of time to prepare for a hearing in this
matter.
Based on these facts the Commission should strike its Order of Dismissal and should allow
the hearing to go forward.

COHNE, RAPPAPORT & SEGAL, P.C.

Attorney for Petitioner
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CERTIFICATE OF SERVICE
Ii hereby
to be mailed, by first
nereoy certify
certiry that
mat Ii caused
causea aa true
true and
ana correct
correct copy
copy of
or the
tne foregoing
tores
class U S. postage prepaid, this fw-^day of A-Pu A " J)
2001,
Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111

COHNE
RAPPAPORT
& SEGAL
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
52S EAST FIRST SOUTH, 5th ROOR
SALT LAKE CITY, UTAH 84102
(801)532-2666
(801) 355-1813 FAX
(801) 364^002 FAX
crs@crsUwxom(e-niail)
www.crsUw.com(wcbsit€)

Mailing Address
POST OFFICE BOX 11008
SALT LAKE CITY, UTAH
84147-0008

Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

Richard A. Rappaport
Roger G. Segal
Jeffrey L. Silvestrini
David S. Dolowitz
Vernon L. Hopkinson
John T. Morgan
Keith W. Meade
Ray M. Beck
A.O. Headman, Jr
Julie A. Bryan

Erik Strindberg
Jeffrey R. Oritt
DanUl J, Torkelson
Leslie Van Frank
Larry f t Keller
A. Howard Lundgren
Brian F. Roberts
Dena C. Sarandos
Lauren L Scholnick
Lauren R. Barros
Brent Gordon

March 30 r 2001

FACSIMILE TRANSMISSION
535-7640

Robert Joseph

Dear Ms. Stonebrook:
I am in receipt of your letter dated March 30, 2001 in this matter. At no time has
the Commission ruled what tapes should be produced by Mr. Joseph. That issue has
never been addressed by the Commission. The only two tapes that you have ever
specifically requested from us are the tape of Dr. McCann as well as the tape of a
conversation that Mr. Joseph apparently had with the acting Captain. At all other times
you indicated that you wanted other tapes only if we intended on relying upon them at the
Commission hearing. As I have told you repeatedly, we are not now intending on relying
on any other tapes. Therefore, they are simply not relevant in this matter. I think it is
also ironic that you are demanding all of the tapes when you yourself indicated that we
are not going to relitigate the shooting incident This matter is limited solely to Mr.
Joseph's termination for failing to be fit for duty. I do not believe that I am under any
obligation to produce to you information and materials which is not relevant to that issue.
Further, it is my understanding that in the Wesley Scott case, where you are
basically serving as Mr. Joseph's co-counsel (through your representation of the City),
arrangements have been made wherein Mr. Joseph's other counsel will be reviewing all
of the tapes and will be providing complete copies to you in short order. By demanding
that I have them to you on this date is putting form over function and may endanger Mr.
Joseph's defense in the case involving Wesley Scott. Also, it puts an extreme financial
burden on Mr. Joseph: making him pay to have two attorneys do the same review.
Further, I am not at liberty to demand that Mr. Joseph turn over all of the tapes to
me in contradiction to the instructions that he has received from his other attorney, Bruce

Martha S. Stonebrook
March 30, 2001
Page 2
Oliver. I can't imagine that you would even contend that I have the right to contradict
Mr. Oliver's instructions to his client
Accordingly, to reiterate my previous letters to you, we have a large number of
documents which you are free to pick up at any time. Simply call my secretary, Chantel
Drown, to make arrangements to do so. In addition, Mr. Joseph is delivering certain
tapes to me this afternoon, although Fm not yet sure what is being dehvered to me. As I
indicated to you, for personal reasons I need to be out of the office starting at 2:00 p.m.
and will not have a chance to review those tapes. I will do so promptly Monday morning
and will have them delivered to your office Monday at approximately mid-day.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.

Erik Strindberg
ES:cd
cc: Robert Joseph

COHNE
RAPPAPORT
& SEGAL
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
525 EAST FIRST SOUTH, 5th FLOOR
SALT LAKE CTTX UTAH 84102
(801) 532-2666
(801) 355-1813 FAX
(801) 364-3002 FAX
crs@crslaw com(e-mail)
www crslaw com(website)

Mailing Address
POST OFFICE BOX 11008
SALT LAKE CITY, UTAH
84147-0008

Richard A. Rappaport
Roger G. Segal
Jeffrey L. Silvestrim
David S. Dolowitz
Vernon L. Hopkinson
John T. Morgan
Keith W. Meade
Ray M. Beck
A.O. Headman, Jr
Julie A. Bryan

Erik Strindberg
Jeffrey R. Ontt
Daniel J. Torkelson
Leslie Van Frank
Larry R. Keller
A. Howard Lundgrvn
Brian F. Roberts
Dena C Sarandos
Lauren I. Scholmck
Lauren R. Barros
Brent Gordon

April 4, 2001

Celina Mendez-Castillo
Civil Service Commission Secretary
451 South State Street, Room 115
Salt Lake City, Utah 84111
Re:

Robert Joseph v. Salt Lake City

Dear Ms. Mendez-Castillo:
Please be advised that we have just received the Motion to Enforce Order filed by
Ms. Stonebrook. Please advise the Commission that we do intend on opposing that
Motion as we think it is inappropriate and unwarranted. I will have our opposition to that
Motion filed no later than April 15, 2001.
If you have any questions, please contact me.
Sincerely,
COHNE, RAPPAPORT & SEGAL. P.C.

'V-z*
Erik Strindberg
ESxd
cc:

Robert Joseph
Martha Stonebrook, Esq.

COHNE
RAPPAPORT
& SEGAL
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
52S EAST FIRST SOUTH, 5th ROOR
SALT LAKE CITY, UTAH 84102
(801) 532-2666
(801) 355-1813 FAX
(801) 364-3002 FAX
crs@crsIawxom(e-aiaiI)
wwwxrslaw.com(website)

Mailing Address
POST OFFICE BOX 11008
SALT LAKE CITY, UTAH
84147-0008

Richard A. Rappapart
Roger G. Segal
Jeffrey L. Siivestrini
David S. Dolowitz
Vernon L. Hopkinson
John T. Morgan
Keith W. Meade
Ray M. Beck
AO. Headman, Jr
Julie A. Bryan

Erik Strindberg
Jeffrey R. Oritt
Daniel J. Tor kelson
Leslie Van Frank
Larry R Keller
A> Howard Lundgren
Brian F. Roberts
Dena C. Sarandos
Lauren L Scholnick
Lauren R, Barros
Brent Gordon

March 30", 2001

Martha S. Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

FACSIMILE TRANSMISSION
535-7640

Robert Joseph - Documents

Dear Martha:
I called you on the morning of March 29, 2001 to discuss the status of the
production of the tapes which you had requested. As I told you at that time, I am not
going to be in a position to produce any tapes to you on Friday, March 30, 2001 because
Bruce Oliver, who is representing Mr. Joseph in the case involving Wesley Scott has
refused to release any of those tapes until he has gone through and reviewed them. As I
told you, it is my understanding that the issue of the tapes came up in the course of the
depositions that you, Mr. Oliver and others have been involved in over the last several
days. As I understand it, how their production would be handled in that case was .
discussed. You acknowledged that such a discussion had taken place.
You seemed unwilling to accept my explanation as to the status of this matter and
asked why I couldn't produce those tapes regardless of what Mr. Oliver wanted to do. I
think, Martha, that you understand the situation that I am in. Mr. Joseph is involved in
some serious litigation and if his attorney in that other case refuses to turn over certain
tapes to me, so I may produce them to you, there is nothing that I can do short of going to
the Civil Service Commission and asking them to order Mr. Oliver to turn them over to
me. Of course, this raises the question of whether they would have the jurisdiction to
issue such an Order, but that is another matter. As I indicated to you, Mr. Oliver told me
that it would take him about thirty days to review the tapes and to make copies. He also
indicated to me that he would make copies for anyone who wanted them, meaning, I
gather, you on behalf of the city, and me on behalf of Mr. Joseph. It is my suggestion
that we wait thirty days so that the production of the tapes can be handled in an organized
manner.

Martha Stonebrook
March 30, 2001
Page 2
Since you seemed to be so annoyed at what I was telling you, and acted as though
you do not believe what I was saying, I suggested that when you were in your deposition
today with Mr. Oliver that the two of you call me so that we could discuss the situation.
As of the writing of this letter (which is about2:00 p.m., March 29, 2001) you had
apparently decided not to.
I would appreciate a call Friday morning so that we may discuss this matter and
come to some reasonable agreement on the subject. Further, it is not at all clear to me
what tapes you actually want. The only two tapes that you specifically asked for is one
he apparently made of his interview with David McCann, and one of a meeting he had
with die acting police chief, Connole. It was my understanding based on a prior
correspondence from you, that as far as our hearing was concerned you were only
interested in other tapes if we intended on relying on them at the hearing. I am not
intending on relying on any other tapes, at this point in time, so I see little reason why
you need them.
Further, as I indicated to you, I have made copies of those documents which
satisfy your other requests for production of documents. Those will be available after
12:00 p.m. on Friday, March 30, 2001. Please contact my secretary, Chantel Drown, to
arrange to have someonefromyour office pickjhem up. Per our agreement, we will
produce Dr. Golding's report at a later time.
Sincerely,
COHNE, RAPPAPORT & SEGAL

Erik Strindberg
ES:cd
cc:

Robert Joseph

Erik Strindberg (Bar No. 4154)
COHNE, RAPPAPORT & SEGAL, P.C.
525 East First South, Fifth Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801)532-2666
Attorney for Petitioner

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

ROBERT L. JOSEPH,
AFFIDAVIT OF
D. BRUCE OLIVER

Petitioner
v.
SALT LAKE CITY CORPORATION,
Respondent.

STATE OF UTAH

)

.ss.
COUNTY OF SALT LAKE )
Affiant, D. Bruce Oliver, being duly sworn hereby states as follows:
1. I am licensed as an attorney at law in the State of Utah and have practiced law for fourteen
(14) years. I currently represent Robert Joseph on a counterclaim that he has filed in the case of
Westley D Scott v Salt Lake City Corporation. Robert Joseph, et ah which case wasfiledin the U.S.
District Court, Civil No. 42:00CV00067S.
2. In Scott v. Salt Lake City. Mr. Scott has sued Salt Lake City and others for injuries he
allegedly suffered as a result of a shooting which involved Robert Joseph. The City in that action is
represented by Ms. Martha Stonebrook. Mr. Joseph is represented by Roger Bullock, but only so
far as to defend Mr. Joseph against claims made by Westley Scott. I represent Mr. Joseph in that

same action in regards to a counterclaim that Mr. Joseph has against Westley Scott for personal
injuries that he suffered as a result of Scott's actions.
3. During the last week of March this year the parties in the above-mentioned litigation were
involved in depositions here in Salt Lake. Among the depositions that were being taken was the
deposition of Robert Joseph. Ms. Stonebrook-was present at that deposition.
4* I spoke with Martha Stonebrook during a break in the deposition about the tapes. She
indicated to me that she had been waiting to receive two tapes for a long time and if she did not have
them by 5:00 p.m. of the next day then she would ask the Civil Service Commission to dismiss Robert
Joseph's case.
5. I conveyed this information to Robert Joseph.
6. Later during Mr. Joseph's deposition the issue of other tapes that he had made came up.
Plaintiffs counsel to the litigation then demanded that Mr. Joseph produce all of those tapes.
6. We had several discussions about these tapes and it was agreed that Roger Bullock and
I would review all of the taped conversations, would have the relevant conversations copied on to
separate tapes, and that copies would then be made to all of the parties in litigation. Such a process
was necessary because the taped conversations were not organized and were mixed in with other
recordings which were of a personal nature which had nothing to do with any of the issues raised in
the litigation. Our plan was, and is, to separate out the taped conversations that Mr. Joseph has made
of Salt Lake City employees and place those on separate tapes.
7. Ms. Stonebrook, on behalf of the City, was present at the deposition and knew that she
would receive complete copies of all of the relevant taped conversations at the time that the other
parties to the litigation did.

8. Because I had not yet had a chance to review any of the tapes, or to make copies of them
and to remove the non-relevant material, I instructed Mr Joseph not to produce the tapes, except for
the two that Ms Stonebrook had requested I was concerned that if he began to produce other tapes
without my review that it would allow the Plaintiff in our case to get a hold of the original tapes and
to therefore gain access to material that he had no right to see.
9* At no time was the subject matter, content or parties to the conversations contained on
the tapes disclosed.
10. On March 28, 2001, I had a conversation with Erik Strindberg who represents Mr.
Joseph in front of the Civil Service Commission. I told him that I had instructed Mr. Joseph not to
give him any additional tapes until I and Mr. Joseph's other attorney Roger Bullock, had had a chance
to go through the tapes, to copy them on to separate tapes, and to make copies of them.
DATED this [J_ day of April, 2001.

D BRUCE OLIVER
SUBSCRIBED AND SWORN to before me this

NOTARY PUBLIC
JASON JENSEN
<5C SOUTH 30CWE~ T -210
SAL" LAKE CrTY UT =JAM5
Mv COMMISSION EXHflfcS
w _ y 25""M 20C4
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Commissioner John Robertson (JR): The next item - Consideration of Robert
L. Joseph's motion to strike order of dismissal. Please bring that matter before
us.
Erik Strindberg (ES): It's my motion that... I'm Eric Strindberg, representing Mr.
Joseph.
JR: Okay, Eric
Martha Stonebrook (MS): I'm Martha Stonebrook, Assistant City Attorney. And
because I just received Mr. Joseph's paper's yesterday, I filed my brief today on
the subject. And you should have that before you.
JR: Do you know where it appears in this package that I just...oh, here it is, I got
it.
ES: I had previously filed a motion, (inaudible)
JR: Absolutely.
MS: It's in the minutes.
JR: I believe we received your motion or request and it is in regards to the order
that the Commission has ruled and signed regarding the dismissal of the Joseph
matter.
ES: That's correct
JR: Now, you now come before us and want to oppose that, strike opposition to
that order based on I guess information you have to share with us.
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ES: Yes. Let me, if I may, take a few moments to explain our position. And see
if I understand the simple dates on this. Mr. Joseph was suppose to produce
certain material by March 30th.
JR: That's correct.
ES: And I will go back to that in a moment because we have produced a
considerable amount of information to the City. On April 2 nd , which was that
Monday, the City filed a motion basically to dismiss the brief, I believe, they
called it a motion to enforce. I received that on Monday afternoon the 2 nd . On
April 4 th I wrote this Commission indicating that we intended on opposing that
motion. And asking that we have a opportunity to file a brief right here in front of
you. That was faxed here on April 4 th . I made it clear because of my schedule I
would not be able to have a memorandum filed until April 15th, which is a
Sunday. Basically we are looking at a two-week period of time. Not withstanding
that request that I had sent in, this Commission entered an order on April 9th
dismissing Mr. Joseph's grievance before we had an opportunity to submit
anything to this Commission or to be heard on this matter. Obviously I was a
little distressed on behalf of my client. This is a serious matter and I feel that he
is entitled to be heard before this Commission enters any kind of an order.
Which in fact his, affects his rights to a full and fair hearing. As a Civil Servant,
under the Civil Service he is, of course, entitled to a full and fair hearing on
something such as a termination, and by entering this order without having been
heard on this, it seems he has been effectively denied his right to due process.
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That's one of the issues we cover here. Let me backup and also talk about some
of the underlying issues. I was not Mr. Josephs attorney when this matter first
developed I got involved later on.
JR: Later on being when?
ES: I think the end of last year.
JR: So you've been involved for a period of time?
ES: That's correct.
JR: kay.
ES: Okay, there were certain requests outstanding by the City. What I believe
was an issue here are certain tapes that Mr. Joseph had. And Ms Stonebrook
has attached her memo, and we've attached several of ours a series of letters
that went back and forth regarding the tapes. My understanding, and I'm to
blame, the blame should be put on me not on my client. But my understanding
was that the City was primarily concerned about two tapes, a tape that involving
a conversation that my client currently had with acting chief Connoley or Connole
if I mispronounced his name I apologize. And a tape he had made of an
interview he had with Dr. McCann, which is who he was sent to for the fitness for
duty evaluation, which is what was underlying the grievance. Whether or not the
City appropriately terminated him for failing a fitness for duty or not successfully
passing a fitness for duty. It was my understanding, if s always been my
understanding that what the City was seeking were the tapes of those two
conversations. And any other tapes if they were going to be used by Mr. Joseph
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in this grievance or in this hearing. My understanding is Mr. Joseph does have
other tapes I have never reviewed them, there is apparently a number of them.
But it's my understanding the City has only ever asked specifically by name for
those two tapes. And my understanding" based on conversations that I had with
Ms. Stonebrook was that what they were seeking was those two specific tapes
and any other tapes if we were going to rely on or use them or present them as
evidence at the hearing. It is not Mr. Joseph's intent to produce or to use any
other tapes or to try to introduce them into evidence. In deed Ms. Stonebrook on
several occasions, where I made a document request to her stating why are you
looking for the information your looking at we are not going to re-litigating the
shooting issue, this issue is about the fitness for duty. Those other tapes go you
know, with other issues, they don't go with this fitness for duty evaluation. So the
City is requesting is tapes that are not know to the matter in front of us but which
Mr. Joseph is not intending on relying upon. Now I have produced, I have a
folder in front of me of documents that I have produced to the City in a timely
fashion on March 30th. In addition we did produce 2 tapes these. Were I will
grant you produced a little bit late, I was out of the office on Friday afternoon the
30th. Did not receive them until the afternoon of the 30th, I was not in I had them
shipped over Monday and it contained the two conversations that the City has
requested. Plus there are two other conversations on here that were included on
here because those was the way they were recorded. Mr. Joseph apparently
has a number of these tapes and these tapes are where he'll have a
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conversation he had with someone from the City he'll have a personal
conversation on it things like that. These were the kinds of conversations that
were on those tapes. These were produced on Monday afternoon.
JR: And those tapes contain what?
ES: Okay it say here, Union Meeting, Dave Greer January 25, 2000. The
meeting with Dr. David McCann February 3rd 2000, the one who did the fitness
for duty. The meeting with Chief Connole on January 5th apparently on that
same day he also talked with Capitan Carol Mayes and that is also included on
this tape.
JR: Okay
ES: Now what else is going on in this, so., so here is my point, is that we have
tried to comply. I acknowledge that I was somewhat dilatory earlier this year but
we did get together the documents. There were additional documents and we
have them and the expert we have retained that we will also turn over there was
a reception of the time line, turned over those tapes which the City has requested
specifically and all those, and the only tapes which I believe are relevant to this
hearing and the only tapes that we, we can rely on I'm certainly not going to try to
bring in a tape that I reuse, you know use a tape that I refu, refuse to produce. In
addition to this I'd like the counsel to be aware that there is another there's ongoing litigation involving the City and my client. I guess I think this counsel is
familiar with this mess all started with a traffic stop with an individual by the name
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of Wesley Scott. Who apparently tried to run over Mr. Joseph he shot, Mr.
Joseph shot
JR: We've heard this one before.
Inaudible
JR: That is out of our jurisdiction what we are here to talk about is..
ES: I didn't mean to..
JR: What we are here to talk about it is failure to comply with the order that I
granted you on the 15th of March. The transcript from that order specifically says
that if in fact you do not meet the 30th deadline that we will dismiss it. You are
telling me that you met that deadline sort of, you did not provide the tapes by the
30th
ES: I feel...
JR: You didn't provide the information that was requested of you on Dec the 6th,
2000. Dec. the 6th 2000 you have a letter that identifies specifically what it was
the City wanted.
ES: I feel that we have.
JR: And the City is saying that you have not.
ES: The City has no right to request or to receive tapes that...
JR: Then why did you agree to do that? On the 15th? You said, you said I said
the City, you said we will we will grant the City everything that they are asking in
discovery.
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ES: That is my understanding at that time was what they wanted were these two
tapes and the tapes, any other tapes that we intended on relying on.
JR: My understanding at that time was that you would give them what they had
requested for in this letter.
ES: If there has been a mistake in that regard, I apologize.
JR: And the mistake is that you did not comply.
ES: No that is not the mistake.
JR: Well that's how we see it.
Commissioner Richard Rieke (RR): Let me ask you a couple questions.
ES: Can I also raise another issue?
RR: What a minute. Let me ask you a couple of questions if I may. I'm not a
lawyer, so I may be incorrect but in terms of timely filing of materials the
attorneys failure to comply is at the misfortune of the client no matter how
sorrowful the attorney may be. Am I not correct about that? That timely
response's are the attorneys responsibility and the client
ES: I'd say that's fair
RR: suffers accordingly. And so your acknowledgement that it may have been
your fault in no way should be relevant to our determination today. It's too bad,
but that's it, it's too bad. Okay and second if there were material requested by the
City which you did not think were proper, would it not also be typical practice for
you to file a response arguing why you believe them to be improper rather than
simply failing to respond at all. Silence is not an argument. Silence gives us no
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understanding of what the basis of failure to produce is. But I didn't hear the
argument you didn't think these materials were appropriate until this post March
30 period. Wouldn't it have been proper for you to have file a statement saying
we object to the request for these materiafs?
ES: In hindsight, I wish I would've done that. I would have acknowledged that
but I believe that the City's request was limited by the relevancy issue.
RR: It should have been said in an argument that we receive. My feeling and l
think I hear in the tone of Commissioner Robertson similar feeling. The March 30
was the date that was already pressing us beyond where we felt really had to go
to provide due process and to charge that we have denied due process is quite
an offensive one to me.
ES: Well I'm sorry.
RR: March 30 was we will push to the very limit we will give more time than we
think is even required under propriety but March 30 is indeed the time when you
become a pumpkin. And so April 5th or April 15th is a pumpkin. You had already
received all the due process that had been coming and so your appearance
today in filing a brief seems to me to be out of order. I'm having trouble
(inaudible) you haven't got me to open my mind back up again. Certainly by
charging us with denial of due process. It's not a real good argument for me
anyway.
JR: Nor me
Commissioner Linda Kruse (LK): Nor I
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RR: And to say it's really, I'm sorry I didn't make it on time I was out of the office
and don't hold my client responsible that doesn't open my mind back up.
ES: Well can I respond?
RR: Yes
ES: Okay, I apologize that you find my argument offensive. But I think that
entering an order dismissing this case without allowing me to be heard, you don't
have to agree with me, but I would think that is highly irregular. I have never had
a Civil Service Commission do that. And I think that it's (inaudible) if I'm digging
myself deeper in a hole which I probably am, so be it, but I think that is improper I
think we should have had an opportunity to be heard on the merits. Okay that's
why I was arguing the due process. Okay and I certainly understand what you
did and why you did it. I think the procedure was faulty.
RR: I think Ms. Stonebrook has an argument that maybe will be informative to
those of us who are not lawyers. What about the question of due process?
ES: Can I finish my argument first please? Because there is another issue that
has come up.
RR: There's more than this?
ES: Yes there is the City is involved in litigation, they are co-defendants with my
client in a case. The issue of these tapes apparently came up at the end of,
towards the end of March. And what was agreed upon there was that Mr.
Joseph's attorneys on that case would be cataloging all these tapes, would put
them together, we have an affidavit from Bruce Oliver that we have attached.
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Would be some of them are on tapes we have personal conversations you know,
so whatever so anyway put them together to you know in some kind of order and
catalog them and produce them to all the parties in the City. Mr. Oliver instructed
his client that he didn't want him to turn over any additional tapes to me knowing
he did not get that process done. Mr. Joseph was caught between a rock and a
hard place.
JR: Was Mr. Joseph aware of the time restraint that you agreed to?
ES: Yes he was and I attempted
JR: You impressed upon Mr. Joseph that...
ES: You bet I did.
JR: That there are some consequences for not adhering to the timeline that I
clearly gave you.
ES: I certainly did.
JR: and I think I clearly stated that if in fact you don't comply that it would be the
ruling of this Commission to dismiss this, did I not?
ES: I don't know I've never seen your order.
JR: Well, I'm talking about the conversation that we had but...
Inaudible
ES: I understood that.
JR: I have a transcript of that conversation.
ES: inaudible
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JR: If you want to, if you want to refer to the transcript of that conversation that
you and I had because I want to make sure that you were clear that I was clear.
That I was clear about what I told you.
ES: I understood that.
JR: And you understood what I said. And you understood what we were talking
about if in fact you did not comply. And in fact I said today is the 15th that means
you have 15 days, is that right Yep, yep, yep we can comply with that yep yep
yep that's what you said isn't that correct?
ES: I don't know I don't have the transcript, but...
JR: Do you want a copy of it?
ES: Well if your asking me, let me answer the question I will
JR: Okay, I'm just asking for clarification because...
ES: I did impress upon MR. Joseph
JR: Okay
ES: I even attempted on one if not two occasions to discuss this again with Ms.
Stonebrook. Tried to work out a compromise where Mr. Joseph is being you
know sorta caught between a rock and a hard place.
JR: um-huh
ES: And Ms. Stonebrook, and I'm not saying this critically, I don't know if I would
have done any differently but she didn't want to discuss the issue.
JR: Okay
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ES: Now I think when you have a situation when there is on going litigation. The
tapes are going to be produced there in an orderly fashion, in short order or in
the affidavit of Mr. Oliver. But notwithstanding the prior order of this Commission
but something less than dismissal would~be appropriate. There are different
ways of handling this situation.
JR: How long have we been discussing the Joseph situation?
ES: Well I don't know, like I said
JR: It been a pretty long time, when was he terminated? Do you know that?
ES: Urn, I don't.
JR: It's been quite a while; in fact this letter is dated to you when you became
counsel on December the 6th, 2000. Specifically identifies the tapes that were in
question. If at any time you didn't agree with these tapes or with revealing this
information, why didn't you tell her that, why didn't you tell us that? Instead you
said
ES: I certainly told Ms. Stonebrook that many times. We had several
conversation...
JR: And we kept putting it off, kept putting it off and in fact just before she filed a
motion to dismiss we came back and we withdrew that motion because the two
of you had reached a compromise. And that compromise was that you were
going to comply with the letter of request.
ES: But..
JR: That is my account
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ES: My feeling is that the Commission is obviously angry at me, angry at my
client
JR: No we are not angry.
ES: That is how it is coming across.
JR: But we are not angry we are just here because we set a process and we are
trying to live up to the standard that we set. We gave you additional time and
now you coming back to us telling us you want more time.
ES: No.
JR: What is it that you are asking from us?
ES: I think that Mr. Joseph got caught between a rock and a hard place. I would
love to be in front of you today with my calendar out, having, giving you all those
tapes so we could go forward. Okay, because I think this is a case I'm going to
win on the merits.
JR: But we've had it scheduled.
ES: let me finish
JR: We had it schedule and if you would have complied with the previous
request we would have been through the hearing.
ES: Mr. Joseph was caught between a rock and a hard place.
JR: You just found that out
ES: I found it out at the end of between that period of, in that 15-day window you
gave me.
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JR: And did you call us, did you call the Commission and say we can't comply
with the 30th?
ES: I did not know that I had that option. I was trying to discuss it with Ms.
Stonebrook.
JR: But you knew you had a deadline. Right? Did you know you had a
deadline or did you not?
ES: Yes, I knew I had a deadline
JR: Okay, alright
ES: Okay, I think that the City will shortly have those tapes through the litigation
JR: Kay
ES: We are elevating you know (inaudible) over substance. The City, there is no
date pending for the hearing. The City will not be injured whether they have
(inaudible) tapes in an orderly fashion through litigation I think I would urge the
Commission to consider, although it seems that you have all made your minds
up, is some lesser penalty such as you know that we can't use any of the tapes
or something like that or can't use any of the tapes in the hearing that have not
been produced. I think that would be an appropriate remedy that's better tailored
to fit the so-called crime here. Rather than dismissing the entire action.
JR: Kay Do you have anything else?
ES: I don't
JR: Kay Martha?
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MS: Thank you, I did file for you our response, though quick it was, this I will just
try to briefly address some of the things that have come up I set forth my
statements that Mr. Joseph was not caught between a rock and a hard place at
the last minute and therefore precluded because of wrangling amongst his
attorney's to be unable to meet this March 30th deadline. The reason I say that is
because one of those tapes that wasn't given to me until after March 30 th , was
requested in April of 2000, almost a year prior that was the tape of Dr. McCann.
The reason we knew that existed is because Dr. McCann saw it fall out Mr.
Josephs pocket during the evaluation. We asked, and asked, and asked and we
never got it. So there was no rock and a hard place preventing anyone from
giving over that tape. That had been asked for, for a year and the fact that some
attorney at the last minute is posturing or at logger heads one with another.
Really it is of no import that was available and should have been produced by not
only the first attorney, but Mr. Joseph when he was representing himself and Mr.
Strindberg when he became counsel. It was always clear, that we have asked
that (Inaudible) and again
ES: It has been produced.
MS: Sir I didn't interrupt you.
ES: You're a lot more (inaudible) than I am.
MS: Well we wont go into that today. The second part is that I requested Mr.
Joseph, when he represented himself in August of 2000, in a letter to him of
August 4 th , which is "exhibit b". I again asked for the tapes including I said "While
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your were represented by Mr. Reading and his law firm, I made several requests
to him to produce the information that I listed in our Response to your Request
for Appeal as well as for copies of any other tapes you made of your
interviews/examinations with Dr. McCannrand/or Leslie Cooper or of
conversations with any Salt Lake Police Department Employees. I never
received any of this information. Therefore, I am renewing my request to you
personally to produce those items and documentation". That was August 4 th ,
there was no rock and a hard place at that point there were no wrangling
attorneys. Mr. Joseph was his own attorney and he laid silent. He never
objected to the request he never responded to the request. He never came
before you people and said those tapes are not valid in this case, I protest,
nothing. Silent he was silent. I asked Mr. Strindberg December 6th that letter is
clear there is no limitation on only if you will use these tapes or only if you will
ever play them in a public crowd or anything else. I simply asked for all the tapes
that are identified there. The request is extremely clear, as set forth in the exhibit
six, c there and so there was no rock and a hard place on December 6th, Mr.
Joseph had the tapes. He could have given them to Mr. Strindberg to listen to,,
evaluate, Mr. Strindberg could have come before you, could have done
whatever. There was no rock or a hard place at that point. Simple legal manner
could have been had and the argument of relevancy is not for me to make a
ruling on, relevancy, objection that is for you to make at the time the matter
comes of issue and so I have continued to insist that I would not move the date I
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would not change what we have said and many of my letters to Mr. Strindberg
indicated that I in fact did have conversation with Mr. Oliver and Mr. Joseph. Mr.
Joseph was present at that at his own deposition with Mr. Oliver and I said I want
all the tapes. I will not waive that deadlinelhe order of the Commission is there,
so hand over these tapes. Now I respect the fact that Mr. Strindberg wasn't there
and so I believe he is using his own words that we would be given those tapes in
short order, because that is far from the case. "Exhibit I" I did take liberty to from
Mr. Josephs deposition when counsel was discussing the tapes. Page 376
there, the question comes from Mr. Scott's attorney Mr. Spence. "Well, I'm
requesting copies of all the tapes. And who else has heard these tapes, the
tapes dealing with the chiefs and Greer?" The answer from Mr. Joseph: "I don't
believe anybody has." Question from Mr. Spence: "Would you provide a copy of
those for us?" Now Mr. Oliver, the individual who supposedly is going to give
these over in short order, said, "I'll have to review them first." Mr. Spence says:
"And would you - I don't know who to ask, I'm asking you both." Mr. Bullock,
who is another one of Mr. Joseph's attorneys, said: "Well the request has been
received. I understand the request." Mr. Spence: "Thank you and I guess your
position is that you're going to think about it?" Mr. Bullock: "That's right. We'll
consider it. You know, I'm not in a position to give you any more answers." Mr.
Spence: "Okay but will you give me an answer?" And lets see I'm sorry (tape
turned over). Now that was from the deposition where we had no subsequent
conversations but would have indicated we would be getting those in short order
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but nevertheless that case is not. This case this case I have requested those
tapes for a great length of time. And when Mr. Strindberg points out that we
have no date pending in this matter therefore nothing will be disadvantaged, well
the only reason we have no date pending now is because of the refusal, the
continued refusal to comply with the discovery request that brought us before you
to counsel the March hearing that was set for I believe the 22 nd and 23 rd . So this
continued, this continuous disregard for the discovery process has put the
Commission in an un tenable circumstance of having to continue for over a year
to continue because I was unable to get the discovery that I had requested. I
can simply say on the matter of due process Mr. Strindberg was present on
March 15th when you entered an order. He could have chosen to go forward and
oppose my motion to dismiss. Instead he requested of me to reconsider my
position and give him an opportunity to comply because he had been busy. So I
did that. On the condition that he would give me all the things I had requested by
March 30th. Otherwise I was going to leave my motion as is and he could have
had his due process by objecting to that, but no he made an agreement And in
your packet of information there that stipulation was clear it states that, there in
the minutes somewhere, the minutes it had, it did indicate that we would do it on
(inaudible) on that if it was not in fact received by the 30th that I would again
move to dismiss. We went ahead and ordered that it would be dismissed. So it
was clear then. Mr. Joseph and Mr. Strindberg here, wanted that extension he
did not want that dismissal to happen, and so he could have spoken up, he could
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have said she is not entitled to any tapes I object, I'm moving for a protective
order I'm coming before you to seek redress, to seek protection, he never did
that. Obviously he argued it to me to no avail I told him on how many times did I
say that by the 30 th I get it or I'm filing my motion. It's not for me to grant a
protective order in this case. I have been very lenient on waiting for a whole year
for discovery. To be had in any matter even when it was ordered by the
(inaudible) So to come before you now and say oh just because Mr. Joseph was
caught in such a fix, if s a fix of his own making, he as his own attorney should
have complied with the request that was made of him on August 4 th . He did not,
his attorneys should have made a brief aft they could have had timely opportunity
to do whatever, come before you with whatever manner of objections that they
wanted to make. They did not do that and now to put this red herring of some
argument amongst counsel that they can't even agree Mr. Joseph's attorneys are
unable to agree on a course to take, is nothing but a red herring. To try to get
Mr. Joseph a benefit for laying in wait, in silence to spring a trap later on for some
benefit to which he is not entitled. He was suppose to produce the documents,
he produced some documents on 30th. And we didn't challenge that in the motion
to enforce. The matter of the tapes is a clear other matter he was suppose to
produce those, he did not. Mr. Strindberg indicated that we'd probably would get
the two tapes, though not all of the tapes, on the 2 nd in the afternoon after I had
filed my motion. So those tapes that for a whole year, and I would just like to
point out that Mr. Joseph testified to the extent of what he did have, and Mr.
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Strindberg has admitted that there are a lot of tapes and so when he was asked
in his deposition, under oath was the first time he made any revelation, Mr.
Spence asked Mr. Joseph that's page 374 "exhibit I", So what other tapes do you
have in your possession that you've taken? I have several tapes. Conversations
with the Chiefs. There are more than one chief, okay. A conversation with some
of the Captains, Lieutenants, just different officers that I came in contact with
during the course of the investigation or re-negotiations into returning back to
work, at meetings with my union attorneys, meetings with the union president.
Question with Greer? Yes Personal meetings? Yes Of times when you recorded
him and he didn't know he was being recorded? Yes and then he goes on to say
he even has recordings with the department of public safety and the attorney
generals office and the like, but surely there are more of the doc, more of the
tapes out there dealing with Salt Lake City employees that I have requested time
and again. And should have been given they weren't given on time and I ask that
you enforce your order and that your order stands.
JR: Thank you, do you have anything else for us?
ES: I would just urge the Commission to look at a lesser penalty here. We
wouldn't need to go back and forth, as I said, I wish I was here in front of you with
all the tapes having been produced. In that last 15 day period, Mr. Joseph was
instructed by his attorney in civil litigation that they would be producing the tapes
and wouldn't want to turn over to me until they had the opportunity to go through
it. It wasn't through the non-production wasn't to offend this Commission. It
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wasn't to throw the order, whatever it was on the 15th, in your face. We made a
good faith attempt to comply. I sent over these additional tapes to Ms.
Stonebrook on, two tapes Monday before I received the order. In transit as I got
her stuff. I would just urge you to allow us to go forward with a lesser penalty not
to be able to use any of these tapes would be appropriate. Lets try to get to the
merits in this case which would be to hear it in front of you on the issues as
opposed to getting rid of us based on this tape issue. Thank you.
JR: When did you receive the tapes?
ES: I've never received the tapes.
JR: Then how did you present them to the City on the 2nd?
ES: I, I got these two tapes here, they got to me late Friday and I had told the
City, I think verb, either in a phone message or a letter that I anticipated receiving
two tapes but that I was going to be out of the office on Friday and could I deliver
them on Monday. Which is what we did. So I hope that the Monday to Friday is
not, I was just physically gone and had no one who could get them to make sure,
you know to give a quick listen to them there wasn't something else on there. I
did that over the weekend and I got them to the City immediately after I had the
opportunity to do that.
JR: Anything else?
MS: Well I would just like to add that this lesser penalty, there have been
opportunities for that the lesser penalties for failing to cooperate with discovery
through out this whole thing has been repeated moving of the hearing several
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times, not just the main 22nd and 23rd, the March 22nd and 23rd. They weren't the
only hearings that were postponed. There have been several, so l think that
those lesser penalties have already been implicated asking for more time using
it. Because we simply couldn't even prepare to go forward with not a scrap of
documentation let alone the tapes and so those have already been placed before
you and I do feel that there is discretion in determining discovery sanctions and
dismissal is an appropriate discovery sanction. Certainly if for failing to comply
with discovery if the following circumstances exist it can, it will be a reasonable
discovery sanction. If the parties behavior was willful if the parties acted in bad
taste if the court can contribute some fault to the party or the party has engaged
in persistent dilatory tactics they need to frustrate the process. Well I would
contend that all four of those are met, not just one. That's a court of appeals
case that I've provided to you in the past and have sighted for you again on page
8 on my memo of today. Now, I surely think that over ten months delay from the
time (inaudible) of the Dr. McCann's tape was asked for in April not getting that
until April that seems to offense willfulness to remain silent when asked and your
acting as your own attorney and refusing to even mention that they exist, give
any bearing to it at all I think that, that indicates also their, the persons dilatory
tactics that have frustrated this are on going we are still having to counsel the
hearings and what have you. And so I think that you could even find that Mr.
Joseph has acted in bad faith by remaining silent when he was asked and had an
obligation as his own attorney to follow the rules and didn't until it was forced out
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Salt Lake City Civil Service Commission
Transcription of April 19, 2001 Civil Service Commission Meeting
Pertaining to Robert L Joseph

of him under oath in a deposition. We'd still be sitting here today asking for tapes
if we keep dealing with the (inaudible). So as far as the discovery sanction I
believe it is appropriate, I believe he's had a lesser penalty and to say that he
won't use them still leaves the Salt Lake City at a disadvantage because that
allows Mr. Strindberg to listen to them, analyze them, take them for whatever
they are worth and we still don't know who they are, what they said on them and
then that could be, effect the way that individual, who may find themselves on the
stand, is dealt with incognito you know because he's heard the voice, heard the
tape, what have you, so to me that is an unacceptable lesser sanction and I
object to anything like that, that you've enforced. We should be able to listen to
them. There may be some things on these tapes that we are entitled to use and
we may want to use. So that is not appropriate in my opinion and I'd appreciate
it if you'd see that.
ES: Td like to add that we a, we don't have a pending, there was no pending
hearing date as of March 15th. There was one (inaudible) canceled later at the
end of March. But there wasn't one set so that the City has not at this point
through prejudice, it's not likely they have a hearing next week that they don't
have the tapes for. There is no date set in the matter at all, in the March meeting
there was a discussion about having the 8th of July or even August is what we
were talking about as I recall. Which was some vacation concerns.
JR: But we did have a date set in March.
LK: Urn huh
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ES: I agree, I acknowledge that.
JR: The reason we had to cancel those was why?
ES: Because the City didn't have the discovery.
JR: Okay
ES: They now have, I have produced them 258 pages of documents to them
plus the two tapes they've mentioned there's different conversations that are on
there. So we are not intending on using any of the other tapes.
JR: Okay, so you have anything? Lets go and conference for a minute and we
will come back and give you our ruling. Can we use your office?
Brenda Hancock (BH): Yes you can.
Tape stopped while Commissioners met privately in Brenda Hancock's office.
JR: The Commission has met It has come to a unanimous decision, that we
are in fact going to uphold the order that we have issued, as it was issued and
we are dismissing this matter before us. Mr. Strindberg this is a serious matter
and we do take it serious and sometimes we make choices and for whatever
reason you chose not to comply with the order I don't know but the order was
issued, I think it was clear and the order is going to be implemented as we said
we would do. This Commission is about giving due process, it's about providing
fairness and but it's also about doing what it says it's going to do. And so the
order that we have issued on April the 9th, we dismissed this matter, will stand.
ES: Okay. Will the Commission issue a written order of this?
JR: I believe we've issued the written order of the dismissal.

-?4-
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ES: Yeah but.
Person unknown: It will be in the minutes.
RR: What we are doing is objecting your position
ES: my motion to strike
RR: your motion, yes
Inaudible
ES: Okay, thank you, I appreciate the opportunity to be here.
JR: Thank you, the next matter is the confirmation of ...
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APR 2 3 2001
CNH SERVICE
COMMISSION

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

Robert L. Joseph,
Petitioner,
*
*
*

v.

ORDER DENYING JOSEPH'S
MOTION TO STRIKE ORDER
OF DISMISSAL

Salt Lake City Corporation,
Respondent

On April 19, 2001, Robert L. Joseph's "Motion to Strike Order of Dismissal and
to Allow Hearing to Go Forward" came before the Civil Service Commission. Joseph
was represented by his counsel, Erik Strindberg. Salt Lake City Corporation was
represented by its counsel, Assistant City Attorney Martha S. Stonebrook. The
Commission reviewed the pleadings filed by both parties and heard the oral arguments of
counsel.
After hearing from counsel, the Commission met in closed session to deliberate.
Now, therefore, it is the unanimous finding of the Commission that Joseph and his
attorney failed to comply with the Commission's March 15, 2001 Order by failing to
provide all of the discovery requested by Salt Lake City Corporation by the March 30,
2001 deadline established by the order if this Commission.

Based upon the above finding, and for good cause shown,
IT IS HEREBY THE ORDER OF THIS COMMISSION that Joseph's Motion to
Strike the Order of Dismissal is denied and the April 9, 2001 Order dismissing Joseph's
appeal with prejudice is upheld.
DATED THIS 2 3 DAY OF APRIL, 2001.
BY THE COMMISSION:

commissioner
Robertson
CSaifperson of and for the Civil Service Commission

(CERTIFICATE OF MAILING - next page)

?

CERTIFICATE OF MAILING
The undersigned secretary of the Civil Service Commission hereby certifies that
on the LS\ day of April, 2001, she mailed a true and correct copy of the above Order
Denying Joseph's Motion to Strike via certified mail, all postage prepaid, to:
Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Attorney for Robert Joseph
and caused a true and correct copy of the above Order Denying Joseph's Motion to Strike
to be delivered to:
Martha S. Stonebrook
451 South State Street, 505A
Salt Lake City, Utah 84111
The undersigned further states that she certified the Order Denying Joseph's Motion to
Strike to the appropriate head of the Police Department by mailing a true and correct
copy of the same by certified mail, all postage prepaid, to:
Assistant Chief A. M. Connole
Salt Lake City Police Department Administration
315 East 200 South, 8th floor
Salt Lake City, Utah 84111
^^\| '
^
k v
Secretary for the Civil Service Commission

xtu\XiKcj c^h 0

Addendum 8

o
o

RESPONSE TO REQUEST FOR APPEAL HEARING l l b o R Z
THE SALT LAKE CITY CIVIL SERVICE COMMISSION
Respondent:
Sal: Lake City Corporation
451 South. State Street, Suite 505A
Sal: Lake City; Utah 84111
Phone: SO 1-535-7738
Fix: 801-535-76^0
Please state the action taken by the Respondent:
On July 16, 1999. Chief Ruben Onega terminated Robert Joseph's employment with Salt
Lake Cry Corporation because he felt that Joseph had vioiaied the Police Department's deadly
use offeree policy. This violaucn. coupled with Joseph's employment history caused Chief
Ortega to conclude that Joseph could no longer serve effectively/ as a Police Officer. Chief
Onega left office as Chief of Police on January 3. 2000.
On January 3. 2000. Chief Mac Conncie reviewed ail maners known to be relevant
concerning Officer Joseph's employment terminauom Based upon mis review. Chief Connoie
amended the City's decision and reinstated Joseph, subject to (1) the Snding that Joseph's use of
deadly force was not within policy and (2) the imposition of a 20-day suspension without pay
for the policy violation.
Chief Conncie also required Joseph to submit to a Stness for duty examination with Dr.
David McCann. Joseph's failure to pass ± e ntness for duty examination resulted in his
temainanon from the Salt Lake City Corporation.
(The letter from Chief Connoie terminating \fr. Joseph's employment is attached hereto).
Please provide facts or occurrences surrounding the appeal;
Dr. McCann's fimess for duty examination was based upon a clinical interview, a clinical
information inventor/, a mental starus examination psychological testing and personnei records.
After a thorough analysis. Dr. McCann rendered his conclusion that Joseph:
"has Disordered Personality Traits which have contributed to hirn placing himself in
ieopardv in the shooting incident and in other incidents. Officer Joseph's personality
traits have caused him to be excessively seif-centered and unwilling to learn from peers or
superiors. Els personality traits are likely to lead him to increasing isolation and
alienation from appropriate professional supervision and the needs of citizens of Salt

~~ <e C:r/ Personality traits similar :c these of Officer Joseph's are notably resistant :o
psyenotherapeutic intervention, additional raining, closer supervision or disciplinary
action, His personality traits cause an increased risk for harm to himself! to other ofiicer
and tot the citizens of Salt Lake City. In [Dr. McCann's] opiniom Officer Joseph is not
psychologically suitable to perform the dtrdes of a ponce officer/'
On March I-- Chief Ccnnoie met with Joseph and his attorney to discuss the issues of his
failure to pass the fitness for cur/ examination Chief Connole gave due consideration to the
points raised in that meeting. Chief Conncle also gave consideration to Joseph's personnel
history with the Salt Lake Police Department. Chief Connole was not abie to disregard Dr.
McCanf s medical conclusion that Joseph was unfit to remain as a police officer. Thus, Chief
Conncle terminated Joseph's employment as a police officer with Salt Lake City Corporation
effective on March 31, 2G00.
The Respondent believes that Dr. McCann conducted a complete and competent
evaluation. Dr. McCann is a noted psychiatrist and is well acquainted with the psychological
stressors and requirements encountered by law enfercement personnel and agencies. Dr.
McCann relied upon well-recognized psychological tests to formulate, in part, his medical
conclusion. His personal observations were made based upon his training and expertise. Dr.
McCann's contact with David Greer regarding the Union meeting did not invalidate Dr.
McCamf s examination nor does it constitute inappropriate action on the doctor's part.
Specifically, Joseph executed a release on February 3. 2000 which specifically provides that
Joseph "authorize]^ Dr. McCann to obtain information fccm any source or person he deems
necessary to complete the report/'
The Respondent femes that it is responsible for Mr. Joseph's psychological condition7
disordered personality traits. Under the circumstances, the Respondent was justified in
terminating Mr. Joseph's employment.

What records and other information do you request from the Appellant?
A cony of the tape recording^) Mr. Joseph made of his interview(s) and examinations J with Dr.
McCann.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared by Michelle
Myers. LCSW.
Copies of all tests, records, notes, diagnosuc evaluations and materials prepared by any mental
healfo care provider who has examined interviewed, or counseled Mr. Joseph.
Cooies of ail exhibits that Joseoh mtends to use ai the heanng of this marter.

Please list any witnesses you may have testify:
Chief Mac Cornicle
Dr. Davie McCann
Dr. Leslie M. Cooper
Ofncer David Greer
Sgt. David Cracrofc
Set. David Askeriund
Officer Ron Bruno
Dr. Michael Roberts
Dr. Rand Lynn Hart
The above witnesses- can be contacted through:
Salt Lake City Corporation
Attn: Martha S. Stonebrook
Office of the City Attorney
451 South State Street
Salt Lake City, Utah 84111
Phone: 301-555-7783
The Respondent may also call Deputy Billy Romero, Salt Lake County Sheriff s Department.
The Respondent also reserves the right to call any witness now listed or later identified by Mr.
Joseph-

Dated this /f

day of April, 2000.

By: Martha S. Stonebrook
Assistant Cir/ Attorney
Submit this document to the Secretar/ of the Salt Lake Cir/ Civil Service Commission, 451
South Scare Street, Room 115, Salt Lake City, Utah 34111.

CERTIFICATE OF MAZING
The undersigned hereby cerunes that a trie and correct a
for Appeal was mailed, first class postage prepaid jo;
J. Brace Reading
Scailey and Reading
261 East 300 South. Suite 200
Salt Lake City, Utah 84111
Attorney for Robert Joseph
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Erik Strindberg (4154)
COHNE, RAPPAPORT & SEGAL, P.C
525 East 100 South, Fifth Floor
P.O. Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
'Facsimile: (801) 355-1813
Attorneys for Grievant

IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Grievant,

STIPULATED MOTION TO
CONTINUE HEARING
:

vs.
SALT LAKE CITY CORPORATION,
Respondent.

:
:

Grievant Robert Joseph, and Respondent Salt Lake City Corporation, by and
through their undersigned attorneys, hereby stipulate and jointly move the Commission to
continue the hearing in this matter currently scheduled for March 22, 2001 and March 23,
2001. This Motion is made upon the following grounds and subject to the conditions set
forth herein:
1.

This Motion to Continue is made because the Grievant has not responded to

the City's prior document/discovery requests in time for the City to adequately prepare
for the March 22, 2001 and March 23, 2001 hearing;

2.

Grievant Joseph will agree to fully respond to all of the City's prior

document/discovery requests by March 30, 20CL1 with the exception that any report by
Dr. Golding will be produced to the City no later than one month before the hearing date;
3.

That if Grievant Joseph does not fully respond to the City's prior document

and discovery requests by March 30, 2001 (with the exception noted above) the City may
renew its Motion to Dismiss
DATED ihisJJl_ day of March, 2001.

/

COHNE, RAPPAPORT & SEGAL, V.C.
/•

A^L^-^t' /
ERIK STRTNdBERG
Attorney for Grievant
DATED this L%_ day of March, 2001.

'MARTHA S. STONEBROOK
Attorney for Respondent

u
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March 2001 Minutes of the Civil Service Commission

Minutes of the regular meeting of the Civil Service Commission of Salt Lake City
held Thursday, March 15, 2001, at 2:30 p.m. in Salt Lake City Fire Station #1, 211
South 500 East.
The following Commission members were present:
Linda Kruse, Commissioner
John E. Robertson, Commissioner (Chair)
Others present:
Lyn Creswell, City Attorney
Martha Stonebrook, City Attorney
Tracy Vaneps, HR Associate
Kirk Anderson, HR Associate
Jerry Burton, Police Administration
Brenda Hancock, HR Director (Acting as Commission Secretary)
Mac Connole, Deputy Chief, Police Department
David Greer, Police Officer, Police Association
Pattie Anderson, Human Resources Secretary
Erik Strindberg, Attorney for Robert Joseph

Minutes of February 15. 2001 Meeting
The minutes of the February 15, 2001 Civil Service Commission meeting
were approved, on a motion by Commissioner Kruse, seconded by
Commissioner Robertson.
Confirmation of Date for Stephen Aiken's Appeal
The Commission set the hearing of Stephen Aiken's appeal
2001,8:00 a.m.

for April 26,

Fire Department Personnel Changes and Information
Kurt Urses was promoted to Hazmat Specialist.
Paul Paulsen was promoted to Captain.
Fire Department Eligibility Register for Engineer
On a motion by Commissioner Kruse, seconded by Commissioner
Robertson, the Commission approved and certified the attached register
(Attachment 1) for a period of two (2) years.

.uu i minutes OT me Civil Service Commission
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Police Department Personnel Changes

New Hire:
Bridget Gamaieri

Dispatcher

Resignation:
Matthew Larsen
Elden Tanner
Ralph Anderson
Brent Hillam
Jo Ellen Wayment
Mark Zelig

Police Officer
Police Officer - Retired
Police Officer - Retired
Police Officer
Sergeant - Retired
Sergeant - Retired

Promotions;
Donald Cole
Fred Louis
Zane Swim

Sergeant
Sergeant
Lieutenant

Police Department Dispatcher Register
Human Resources Associate Tracy Vaneps indicated the Police Department would
present the Dispatcher register at the Commission's April meeting.

Police Department Beer Decoy Selection Process
Tracy Vaneps and Jerry Burton presented a proposed selection process for the
Beer Decoy position. The process is included as Attachment #2. The Police
Department would like this process to be a "continuous hire" process.
On a motion by Commissioner Kruse, seconded by Commissioner
Robertson, the Commission approved the proposed process, including
continuous hiring.
Police Department Victim Advocate Register
On a motion by Commissioner Robertson, seconded by Commissioner
Kruse, the Commission approved the Police Department's
proposed
Register for Victim Advocate, for a period of one year. The Register is
included as Attachment #3.

March 2001 Minutes of the Civil Service Commission
Police Department Retesting Using B-Pad
Jerry Burton announced that the retesting of police officer candidates, using
the B-Pad test, was working well. Lyn Creswell is reviewing the background
of the previous testing to determine appropriate responsibility for testing
expenses.
Robert Joseph Appeal Set for March 22 and 23, 2001
Martha Stonebrook, representing the City, announced that although she had
previously submitted to the Commission-"^ Motion to Dismiss Appeal for
Failure to Cooperate with Discovery, the parties had reached an agreement
regarding the matter of discovery. Subject to the conditions set forth in the
Stipulated Motion to Continue Hearing filed on March 14, 2001, the City
withdrew its Motion to Dismiss. (The Motion and Stipulated Motion are
attached to these minutes.)
Ms. Stonebrook indicated the new agreement required that all materials
requested by the City be provided by March 30, 2001.
Erik Strindberg, legal counsel representing Robert Joseph, agreed he had not
provided the discovery Ms. Stonebrook had requested, but that he would do
so by March 30, 2001.
Commissioner Robertson announced he would enforce the March 30 deadline and
the Commission would dismiss Mr. Joseph's appeal if the City did not receive the
discovery it requested.
Mr. Strindberg acknowledged his understanding and acceptance of the deadline.
Commissioner Kruse moved to accept the stipulated motion to continue the
hearing. Commissioner Robertson seconded the motion. Commissioner Robertson
therefore ordered the motion to be carried out, with the added order from the
Commission that if the discovery were not received by the thirtieth of March then
the Joseph case would be dismissed.
Conditional upon the satisfactory outcome of this agreement, the parties and the
Commission tentatively set July 12 and 13, 2001, as hearing dates.

Meeting Adjourned.

Brenda Hancock, Acting as Secretary

^

Commissioner JohVi E. Robertson, Chair

ATTACHMENT #1
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March 7, 2001
Civil Service Commission
451 South State Street #115
Salt Lake City, UT84111

Dear Commission:
We have completed all testing for Engineer I submit the list of names below, and
respectfully request that the Civil Service Commission certify this eligibility register for a
period of two years.
1.
2.
3.
4.
5.
6.
7.
3.
9.
10.
11.
12.

Jason Bruschke
Dave Sadzewicz
Wade Cowley
Chris Milne
Craig Beckstrom
Kevin Forbes
Chris Valdez
Mike Harp
Robert Stanley
Randy Pitcher
Dave Wall
Bryon Meyer
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ATTACHMENT #2

CIVIL SERVICE COMMISSION MARCH 15, 2001
SALT LAKE CITY
CIVIL SERVICE COMMISSION
Agenda Item No.

Submitted by:

Tracy Vaneps

For Meeting Scheduled
I

(

Information Only

[

J

For Discussion

\X\

Action Needed

[Xj

Materials attached

6

Date: March 8, 2001
March 15 u 2001

at

2:30 pm

Issue/Item:
PROPOSED SELECTION PROCESS FOR BEER DECOY POSITION

Explanation:
Traditionally, friends or relatives of Police Department employees have filled this
position. The past Beer Decoy employees have been either in High School or just
graduated from high school. Successful candidates must be under the age of 21 but over
the age of 18. Since this position is less than 20 hours a month, it is difficufrto retain
employees. Salt Lake City Police Department is concerned that if we wait to present the
eligibility register to Civii Service each month, the candidates will lose interest. For these
reasons, Salt Lake City Police Department would like to propose that this be a continuous
hire position without an eligibility register.

Action if Required:
APPROVE SELECTION PROCESS AND CONTINUOUS HIRE

Salt Lake City Police Department
Beer Decoy
Proposed Selection Process

Introduction:
Accompanied by two detectives, the incumbent "enters establishments that sell
alcoholic beverages and attempts to purchase alcohol and items that cannot legally
be purchased by someone under the age of 21. The incumbent also attempts to
enter clubs and bars that should not allow entrance to those under the age of 21.
The incumbent is not allowed to drink any alcoholic beverages while performing job
duties.
Job Qualifications:
1. Must be over the age of 18 but under the age of 21.
2. Must be able to pass a background check and drug screen
3. Work hours include 4 to 8 hours a day, 2 to 4 days per month.
Proposed Selection Process:
Salt Lake City Police Department propses an oral interview. Due to the nature of the
position, very few dimensions need to be measured. The following are the
dimensions that will be measured:
Communication Skills
Confidence Level
Avaiiabiity

50%
45%
5%

Each dimension will be rated on a 1-5 point scale.

Process Timeline:
Selection Process to Civil Service
Position Announcement
Selection Process

March 15, 2001
March 18 - March 30, 2001
April 2 - 7 , 2001

ATTACHMENTS CIVIL SERVICE COMMISSION

MARCH 15,2001
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March 13, 2001
Civil Service Commission
451 South State Street q?115
Salt Lake City, UT84111
Dear Commission:
We have completed all testing for the Police Victim Advocate. I submit the list of names
below, and respectfully request that the Civil Service Commission Certify this eligibility
register for a pence cf one year.
1.
2.
3.
4.
5.

Karina Saba
John Williams
Pamela Rizzo-Pea
Audrey Brown
Andrea Hullum

Sincerely,

Charles F. "Rick1 Dinse
Police Chief
Salt Lake City Police Department

L^Q
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MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Defendant
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
NOTICE OF WITHDRAWAL
OF
MOTION TO DISMISS
APPEAL FOR FAILURE TO
COOPERATE WITH DISCOVERY

Plaintiff.
vs.
Salt Lake City Corporation
Defendant.

Respondent Salt Lake City' Corporation ("the City"), by and through its attorney.
Martha S. Stonebrook. hereby withdraws its Motion to Dismiss Appeal for Failure to
Cooperate with Discovery. This withdrawal is based upon the representations and
conditions set forth in the Stipulated Motion to Continue Hearing filed on March 14.
2001.

/
DATED this

/f

dav of March, 2000.

Martha S. Stonebrook
Assistant City Attorney
Attorney for Respondent

CERTIFICATE OF DELIVERY
I hereby certify that on the / 7

day of March, 2001,1 caused a true and

correct copy of the foregoing Withdrawal of Motion to Dismiss to be hand delivered to:
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Attorney for Robert L. Joseph

x>
TO

x
X

CO

Erik Strindberg (4154)
COHNE RAPPAPORT & SEGAL, P.C
525 East 100 South, Fifth Floor
P.O.Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Facsimile: (801)355-1813
Attorneys for Grievant

IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,
Grievant

:

STIPULATED MOTION TO
CONTINUE HEARING

:

vs.

:

SALT LAKE CITY CORPORATION,

:

Respondent.
Grievant Robert Joseph, and Respondent Salt Lake City Corporation, by and
through their undersigned attorneys, hereby stipulate and jointly move the Commission to
continue die hearing in this matter currently scheduled for March 22, 2001 and March 23,
2001. This Motion is made upon the following grounds and subject to the conditions set
forth herein:
1.

This Motion to Continue is made because the Grievant has not responded to

the City's prior document/discovery requests in time for the City to adequately prepare
for the March 22, 2001 and March 23, 2001 hearing;

2.

Grievant Joseph will agree to fully respond to all of the City's prior

document/discovery requests by March 30, 2001 with the exception that any report by
Dr. Golding will be produced to the City no later than one month before the hearing date;
3.

That if Grievant Joseph does not fully respond to the City's prior document

and discovery requests by March 30, 2001 (with the exception noted above) the City may
renew its Motion to Dismiss.
DATED this / _

/

day of March, 2001.

COHNE, RAPPAPORT & SEGAL. P.C.

ERIK STRIND13ERG
Attorney for Grievant
DATED this

day of March, 2001.

^MARTHA S. STONEBROOK
Attorney for Respondent

J
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MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorney for Defendant
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
IN THE CIVIL SERVICE COMMISSION

ROBERT JOSEPH,

]

vs.

;) MEMORANDUM IN OPPOSITION
)
TO MOTION TO STRIKE
])
ORDER OF DISMISSAL

Salt Lake City Corporation

]

Defendant.

)

Plaintiff,

Respondent Salt Lake City Corporation ('the City"), by and through its attorney,
Martha S. Stonebrook, hereby files this memorandum in opposition to Robert Joseph's
Motion to Strike the Order of Dismissal entered by this Commission on April 9, 2000.
At issue here is the failure of Robert Joseph ("Joseph") to produce to the City all
of the documents and things by March 30, 2001, as ordered by the Commission and as
agreed to by Joseph both in the Stipulation to Continue the Hearing and at the March 15,
2001 hearing. Joseph produced certain documents on March 30, 2001. The City did not
move to enforce the Order based upon those documents. Rather, the City moved to
enforce the Order because Joseph failed to produce all of the tapes that had been
requested by the City by that date.

CHRONOLOGY CONCERNING THE TAPES
1.

On April 19, 2000, the City filed its response to the appeal filed by Robert

Joseph ("Joseph"). In that response, the City requested, among other things, "A copy of
the tape recording(s) Mr. Joseph made of his interview(s) and examination(s) with
Dr. McCann." (A copy of the City's response is attached hereto as Exhibit A).
2.

On August 4, 2000, the City's attorney requested directly from Joseph,

who at that time was no longer represented by counsel, that he produce the information
listed in the City's response as well as copies of any other tapes Joseph made of his
interviews/examination with Dr. McCann and/or Leslie Cooper, or of conversations with
any SLPD employees. The request stated: "While you were represented by Mr.
Reading and his law firm, I made several requests to him to produce the
information that I listed in our Response to your Request for Appeal as well as for
copies of any other tapes you made of your interviews/examination with Dr.
McCann and/or Leslie Cooper or of conversations with any SLPD employees. I
never receives any of this information. Therefore, I am renewing my request to you
personally to produce those items and documentation." (A copy of the letter to
Robert L. Joseph dated August 4, 2000 is attached hereto as Exhibit B).
3.

On December 6, 2000, the City set forth in detail the documents and

things it needed in order to proceed with its defense of this matter and requested that
Joseph's newly retained attorney, Erik Strindberg, facilitate the production of the
documents and information identified by the City. The requests for tapes were specific:
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and
examination(s) with Dr. McCann.

2

A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if
he would drop everything, as identified in the Charge of Discrimination filed
with the EEOC
Copies of all tape recordings made by Mr. Joseph of any Salt Lake City
employee relating in any way to his employment with or termination from
Salt Lake City Corporation, his fitness for duty or the shooting incident of
March 26,1999.
(A copy of the December 6, 2000 letter to Erik Strindberg is attached hereto as
Exhibit C).
4.

As of March 5, 2001, the City had not received a single document or tape

from Joseph and the City filed a Motion to Dismiss for Failure to Cooperate with
Discovery.
5.

Upon receipt of that Motion, Joseph's counsel, Erik Strindberg, contacted

Ms. Stonebrook and acknowledged that he had failed to get the City the discovery it had
requested and asked her to withdraw her Motion to Dismiss and give him another
opportunity to comply with her previous discovery requests. See Letter from Erik
Strindberg dated March 9, 2001 attached as Exhibit D.
6.

Ms. Stonebrook agreed to this on the condition that all discovery

previously requested by the City would be produced on or before March 30, 2001.
7.

Based upon Mr. Strindberg's representation that he would meet that

condition, Ms. Stonebrook agreed to withdraw her Motion to Dismiss and entered a
Stipulation which set forth the condition that Joseph would produce all previously
requested discovery by March 30, 2001 or the city would renew its Motion to Dismiss.
See letter from Martha Stonebrook to Erik Strindberg dated March 13, 2001 attached as
Exhibit E.

8.

At the hearing before the Civil Service Commission on March 15, 2001,

Erik Strindberg appeared and admitted that he has failed to produce any discovery to the
City. (See transcript of March 15, 2001 Civil Service Meeting, Exhibit F).
9.

The Chairman of the Commission, on his own initiative, entered an oral

order that Joseph would produce all discovery that the City had requested by March 30,
2001 or the appeal would be dismissed. The transcript of the Civil Service meeting
reflects that Order. (See transcript of Civil Service meeting, Exhibit F).
10.

Mr. Strindberg indicated that he understood the ruling and would comply.

He did not indicate any uncertainty as to what information had been requested or what he
would be required to produce by March 30, 2001. (See transcript Exhibit F.)
11.

On March 26 and 27, 2001, Joseph had his deposition taken in the matter

of Westlev Scott v. Robert Joseph, et al.. During that deposition, Mr. Joseph testified that
he did have "several tapes" including "conversations with the chiefs," a "conversation
with some of the captains, lieutenants, just different officers that I came in contact with
during the course of the investigation or re-negotiations into returning back to work... "
and "personal" meetings with Officer David Greer. (See deposition transcript of Robert
Joseph attached as Exhibit G.)
12.

Between the March 15, 2001 Order of the Civil Service Commission and

March 30, 2001, Joseph and his attorneys were at odds concerning the production of
these tapes.
13.

However, on March 29, 2001, the City made it clear to both attorneys that

the City would move to enforce the Commission's ruling on Monday, April 2 nd if it did
not receive Joseph's complete production, including all of the tapes, by the close of
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business on March 30. See letter from Martha Stonebrook dated March 29, 2001
attached as Exhibit H.
14.

Contrary to the statements made by Joseph and his attorneys, the City did

not request only 2 tapes, nor did the City agree to wait for Joseph's production of the
tapes in the course of discovery in the Westley Scott case.
15.

In the Robert Joseph deposition, it appeared doubtful if Joseph's attorneys

were inclined to make any production of the tapes. The exchange between counsel on the
record was as follows:
Q. (Mr. Spence):
Okay. Well, I \ requesting copies of all the tapes.
And who else has heard these tapes, the tapes dealing with the chiefs and
Greer?
A. (Mr. Joseph):

I don't believe anybody has.

Q. (Mr. Spence):

Would you provide a copy of those for us?

A. (Mr. Oliver):

I'll have to review them first.

Q. (Mr. Spence):
I'm asking you both.

And would you - 1 don't know who to ask,

A. (Mr. Bullock):
the request.

Well, the request has been received. I understand

Q. (Mr. Spence):
going to think about it?

Thank you. And I guess your position is that you're

A. (Mr. Bullock):
That's right. We'll consider it. You know, I'm not
in a position to give you any more answer.
(Deposition of Robert Joseph, page 376, lines 8 through 23, Exhibit I).
16.

More correspondence was exchanged between the City's counsel and

Joseph's counsel, Erik Strindberg, concerning the tapes. Ms. Stonebrook stated her
position clearly:

5

On the issue of the tapes that you raised this morning when you
telephoned me, please be advised that I informed Mr. Oliver in your client's
presence today that I will not extend the March 30 deadline for receipt of all of
the information I have requested, including the tapes. It is not for me to act as a
mediator between Mr. Joseph and his attorneys. The Civil Service Commission
made its ruling and I will move to enforce that ruling on Monday April 2nd if I do
not receive your complete production, including all of the tapes, by tomorrow
before the close of business (5:00 p.m.)
See letter from Martha Stonebrook dated March 29, 2001 attached as Exhibit J;
In a March 30, 2001 letter to Mr. Strindberg, Ms. Stonebrook again reiterated the
City's previous requests concerning the tapes. The City's position was again made clear:
"I believe that I have made my position clear, not only to you, but to Mr. Oliver and Mr.
Joseph, who was present with Mr. Oliver when I discussed the matter yesterday. Today
is the deadline imposed by the Commission. If I do not have complete production,
including the tapes by the close of business today, I will file a motion Monday morning
to enforce the Commission's order." See letter from Martha Stonebrook dated March 30,
2001 attached as Exhibit K.
Finally, the City, by letter from its Chief Deputy City Attorney, indicated to
Joseph's counsel that it would keep its office open until 6:00 p.m. on March 30, 2001 to
receive the tapes. The City again renewed its position that, in the event the tapes were
not received then, "the City will have been provided no alternative but to seek dismissal
of Mr. Joseph's appeal." See letter from Steven W. Alfred dated March 30, 2001
attached as Exhibit L.
ARGUMENT
Mr. Joseph was asked for all of the tapes on August 4, 2000, when he was acting
as his own attorney in this matter. Clearly, he had the tapes because he recently testified
under oath that he had made numerous tapes. He chose not to produce them to the City.
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Now, he seeks relief for his recalcitrance and bad faith by making it appear that due to the
last minute nature of the request, his attorneys have made it impossible for him to
produce the requested tapes. That is simply false. Mr. Joseph was under a duty to
cooperate in good faith with the discovery in order for his appeal to proceed. He has
refused since at least August 4, 2000 and should not be rewarded for his willful disregard
for the disclosure process.
Mr. Joseph has not been denied his due process rights. He was asked for all of the
tapes on August 4, 2000 (although some specific tapes had been requested as early as
April 2000). He could have sought a protective order from the Commission to prevent
him from having to produce the tapes at that time. He did not do this. Instead, he simply
remained silent as to the existence of the tapes. He obtained qualified counsel to
represent him. He apparently chose to continue his silence as to the existence of the tapes
so that disclosure could not be made. Only when placed under oath in a deposition did
Mr. Joseph finally admit that he, in fact, had many tapes. Those tapes, as vaguely
described by Mr. Joseph in his deposition testimony, fit the City's requests and should
have been produced.
Even when he was forced to reveal the existence of the tapes, at the deposition on
March 26, 2001, Mr. Joseph took no action through his attorneys to seek a protective
order from the Commission or to seek an order requesting extra time to comply with the
City's discovery requests. The City had made it clear that it would not agree to any
extension of the March 30, 2001 deadline. Nevertheless, Joseph and his attorneys
continued to disregard their obligation to make discovery in this case and failed to file a
motion for a protective order, or to stay discovery or for some other relief from the March
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15, 2001 order of the Commission. They should not be rewarded for their refusal to
cooperate with discovery or for their failure to take any measures to present their position
to the Commission prior to the March 30, 2001 deadline. Mr. Joseph and his attorneys
had time to raise their issues concerning the production of the tapes. Mr. Strindberg
could have objected to the order at the March 15^ Commission hearing. He could have
objected to producing the tapes in December 2000 when the city specifically detailed its
previously stated requests. Joseph could have objected in August 2000. The failure of
Joseph and his attorneys to do these things does not constitute a deprivation of due
process.
A trial court1 has broad discretion in determining discovery sanctions. Hales v.
Oldrovd, 2000 Utah Ct. App. 75, f 15, 999 P. 2d 588 (A copy of this case is attached
hereto as Exhibit I). In order to impose sanctions for failure to comply with discovery,
the trial court must first determine whether one of the following circumstances exist: "(1)
the party's behavior was willful; (2) the party has acted in bad faith; (3) the court can
attribute some fault to the party; or (4) the party has engaged in persistent dilatory tactics
tending to frustrate the judicial process." Id. at f 18, quoting Morton v. Continental
Baking Co., 938 P. 2d 271, 276 (Utah 1997). Once this determination is made, the trial
court can select from the full range of sanctions, including dismissal of the case, which
has been upheld for late or incomplete discovery responses.
In this case, it is clear that at least three of the four circumstances exist. Joseph's
repeated failure to provide the requested tapes to the City despite repeated requests over
the course of over ten (10) months evinces willfulness, is the fault of Joseph and his

1

For appellate purposes, the term "trial court" means "the court or administrative agency, commission, or
board from which the appeal is taken." Utah Rule of Appellate Procedure 1.
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counsel, and represents a pattern of persistent dilatory tactics that have frustrated the
judicial process by making it impossible for the City to adequately defend its case. The
Commission could even find that Joseph has acted in bad faith by remaining silent as to
the existence of the tapes and continuing to refuse to produce the tapes to the City after
he revealed their existence.
For the above reasons, it was within the discretion of this Commission to dismiss
Joseph's appeal for failure to cooperate with discovery. The dismissal is not punitive.
Mr. Joseph made a calculated choice to remain silent as to the existence of the tapes and
refused to cooperate with discovery. He was given numerous opportunities to comply.
He never complied. If the Order is overturned and he is allowed to proceed with this
appeal, he will be rewarded for willfully hiding evidence that had been duly requested by
the City. To reward such behavior would sanction Mr. Joseph's continued disregard for
this Commission and the appellate process over which it presides.
DATED this f^f

day of April, 2001.

M M T K \ S. S T 0 N E B R T ) 0 K
Assistant City Attorney
Attorney for Defendant
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CERTIFICATE OF DELIVERY
I hereby certify that on the / V

day of April, 2001,1 hand delivered a true and

correct copy of the foregoing Memorandum in Opposition to Motion to Strike Order to:
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, Fifth Floor
Salt Lake City, Utah 84102
Attorney for Robert L. Joseph
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RESPONSE TO K E Q I E S T FOR APPEAL HEARING ^ E F O R E
THE SALT LAKE CITY CIVIL SERVICE COMMISSION
Respondent:
Salt Lake City Corporation
451 South State Street Suite 505A
Salt Lake City, Utah 84111
Phone:801-535-7788
Fax: 801-535-7640
Please state the action taken by the Respondent:
On July 16,1999, Chief Ruben Onega terminated Robert Joseph's employment with Salt
Lake City Corporation because he felt that Joseph had violated the Police Department's deadly
use of force policy. This violation, coupled with Joseph's employment history caused Chief
Onega to conclude that Joseph could no longer serve effectively as a Police Officer. Chief
Onega left office as Chief of Police on January 3, 2000.
On January 3, 2000, Chief Mac Connole reviewed all matters known to be relevant
concerning Officer Joseph's employment terminanon. Based upon this review, Chief Connole
amended the City's decision and reinstated Joseph, subject to (1) the finding that Joseph's use of
deadly force was not within policy and (2) the imposition of a 20-day suspension without pay
for the policy violation.
Chief Connole also required Joseph to submit to a fitness for duty examination with Dr.
David McCann. Joseph's failure to pass the fitness for duty examination resulted in his
termination from the Salt Lake City Corporation.
(The letter from Chief Connole terminating Mr. Joseph's employment is attached hereto).
Please provide facts or occurrences surrounding the appeal:
Dr. McCann's fitness for duty examination was based upon a clinical interview, a clinical
information inventor/, a mental status examination psychological testing and personnel records.
After a thorough analysis, Dr. McCann rendered his conclusion that Joseph:
**has Disordered Personality Traits which have contributec to him placing himself in
jeopardy in the shooting incident and in other incidents. Officer Joseph's personality
traits have caused him to be excessively self-centered and unwilling to learn from peers or
superiors. His personality traits are likely to lead him to increasing isolation and
alienation from appropriate professional supervision and the needs of citizens of Salt

Lake City. Personality traits similar to those of Officer Joseph's axe notably resistant to
psychotherapeutic intervention, additional training, closer supervision or disciplinary
action. His personality traits cause an increased risk for harm to himself, to other officers
and tot the citizens of Salt Lake City. In [Dr. McCann's] opinion, Officer Joseph is not
psychologically suitable to perform the amies of a police officer."
On March 14, Chief Connole met with Joseph and his attorney to discuss the issues of his
failure to pass the fitness for duty examination. Chief Connole gave due consideration to the
points raised in that meeting. Chief Connole also gave consideration to Joseph's personnel
history with the Salt Lake Police Department. Chief Connole was not able to disregard Dr.
McCann's medical conclusion that Joseph was unfit to remain as a police officer. Thus, Chief
Connole terminated Joseph's employment as a police officer with Salt Lake City Corporation,
effective on March 31, 2000.
The Respondent believes that Dr. McCann conducted a complete and competent
evaluation. Dr. McCann is a noted psychiatrist and is well acquainted with the psychological
stressors and requirements encountered by law enforcement personnel and agencies. Dr.
McCann'relied upon well-recognized psychological tests to formulate, in part, his medical
conclusion. His personal observations were made based upon his training and expertise. Dr.
McCann's contact with David Greer regarding the Union meeting did not invalidate Dr.
McCann's examination nor does it constitute inappropriate action on the doctor's part
Specifically, Joseph executed a release on February 3,2000 which specifically provides that
Joseph "authorize[s] Dr. McCann to obtain information from any source or person he deems
necessary to complete the report."
The Respondent denies that it is responsible for Mr. Joseph's psychological condition/
disordered personality traits. Under the circumstances, the Respondent was justified in
terminating Mr. Joseph's employment.

What records and other information do you request from the Appellant?
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and examination(s) with Dr.
McCann.
Copies of ail tests, records, notes, diagnostic evaluations and materials prepared by Michelle
Myers, LCSW.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared by any mental
health care provider who has examined interviewed, or counseled Mr. Joseph.
Copies of ail exhibits that Joseph intends to use at the hearing of this matter.

Please list any witnesses yon may have testify:
Chief Mac Cormole
Dr. David McCann
Dr. Leslie M. Cooper
Officer David Greer
SgL David Cracroft
Sgt David Askerlund
Officer Ron Bruno
Dr. Michael Roberts
Dr. Rand Lynn Hart
The above witnesses can he contacted through:
Salt Lake City Corporation
Attn: Martha S. Stonebrook
Office of the City Attorney
451 South State Street
Salt Lake City, Utah 84111
Phone: 801-535-7788
The Respondent may also call Deputy Billy Romero, Salt Lake County Sheriffs Department
The Respondent also reserves the right to call any witness now hsted or later identified by Mr.
Joseph.

Daied this /f

day of April, 2000.
Respondent

By: Martha S. Stonebrook
Assistant City Attorney
Submit this document to the Secretar/ of the Salt Lake City Civil Service Commission, 451
South State Street, Room 115, Salt Lake City, Utah 84111.

CERTIFICATE OF MAILING
The undersigned hereby certifies that a true and correct copy of this Response to Request
for Appeal was mailed, first class postage prepaid, to:
J. Bruce Reading
Scalley and Reading
261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Attorney for Robert Joseph
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March 31, 2000
Via Hand Deiiverv

Robert Joseph
1156 East Lost Eden Drive
Sandy, Utah. S-^09^
Re:

Employment Status

DearRcb:
Since we met in my office on March 1-. 2000.1 have pondered and evaluated
your simaiion. I listened to the tape recording you provided to us-1 considered your
position, as stated by you 2zid your attorney in our meeting. I sought further input from
Dr. McCann. Nothing I have heard or considered since I received the Independent
Medical Evaluation anted February 2S- 2000 from Dr. McCann. however, has been
sufficient for me to disregard Dr. McCain's medical conclusion that you are not
psychologically suitable to perform the duties of a police officer and that your personality
traits "cause an increased risk of harm to [yours eifj. to other officers and to the citizens of
Salt Lake CiV/"
Therefore, it is with regret that I must terminate your employment as a Police
Officer with Sale Lake City Corporation for incompetency pursuant to U.C.A. 10-3-1012.
I use the term "incon:ce:ency" as it is defined in the Civil Service Commission Rules and
Regulations: a lack of fitness to discharge the required duties and obligations of the
position. Your termination will be effective on March 3 1. 2000, You have the nght to
appeal this decision by written notice to the Salt Lake Civil Serrice Commission within
five (5) calendar days from the receipt of this decision.
Verv trulv vours,

L
Chief A. M. "Mac" Conncle
Acting Chief of Police
Salt Lake City Police Department
cc: Bnics Reading, Esq.
Via Hand Deliver/

- ^

A N C

f^yssj QEjsr QS^MMf

ROGER F. CUTLER

_

CITY ATOHNfY

—^-^^

,

A

— » ~ « - ^ >^-«^<-^w—^«
^--^~'^«~—~-~~<

««
R O S S C. " R O C K Y " ANDERS

. . , —. - . —, A _ _ . . . . _ „ . _

LAW D E P A R T M E N T

MAYOR

August 4, 2000
Robert L. Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Re: Joseph v. Salt Lake City Corp. (Civil Service termination hearing matter)
Dear Mr. Joseph:
I am in receipt of your letter dated July 25,2000. I am in the process of gathering
the information you requested in that letter. I anticipate that I will be able to have it
ready for you around August 9. 2000. Because of the number of documents that you
have requested, I hope that you will be willing to pick the documents up at my office.
I will notify you when they are ready.
Like you, I am in need of certain documents and items in order to be fully
prepared to proceed with the Civil Service Hearing. While you were represented by Mr.
Reading and his law firm, Imade several requests to him to produce the information that
I listed in our Response to your Request for Appeal as well as for copies of any other
tapes you made of your interviews/examinations with Dr. McCann and/or Leslie Cooper
or of conversations with any SLPD employees. I never received any of this information.
Therefore, I am renewing my request to you personally to produce those items and
documentation. Please deliver the requested information to me when you pick up the
documentation you have requested.
Thank you for your prompt attention to my document request. I will contact you
as soon as your document request is ready to be picked up. If you have retained an
attorney or if you retain an attorney in the future, please advise me at once so that further
communications can be appropriately directed to that counsel
Very truly yours,

^

Martha S. Stonebrook
Assistant City Attorney
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December 6, 2000

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84012
Re: Joseph v. Salt Lake City Corporation (Civil Service Hearing)
Dear Erik:
I am providing with this lerter copies of Dr. Leslie Cooper's records that include
the data supponing his report, a copy of which has already been produced. I believe with
the production of the enclosed documents, I have produced all documents requested by
Mr. Joseph. If, however, you beheve that there are other documents you deem relevant,
please let me know at once.
I have been unsuccessful in obtaining any of the documents I have requested from
Mr. Joseph. In order to prepare for the Civil Service hearing regarding Mr. Joseph's
termination from the Salt Lake City Police Department, I need, and hereby formally
request the following documents and items:
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and
examination(s) with Dr. McCann.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared
by Michelle Myers, LCSW.
Copies of all tests, records, notes, diagnostic evaluations and materials prepared
by any mental health care provider who has examined, interviewed, or counseled Mr.
Joseph, including, but not limited to. Dr. Golding, and the doctor(s)/mental health care
provider(s) who conducted the evaluations in April 1999 and February 2000, as identified
by Mr. Joseph in his Charge of Discrimination filed with the EEOC, a copy of which is
attached hereto.
Copies of all exhibits that Mr. Joseph intends to use at the hearing of this matter.
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Erik Strindberg letter
Joseph v. SLC, Civil Service hearing
December 6, 2000
page two
A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if he would
drop everything, as identified in the Charge of Discrimination filed with the EEOC.
Copies of all tape recordings made by Mr. Joseph of any Salt Lake City employee
relating in any way to his employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting incident of March 26, 1999.
A copy of any tape recording made of Dr. Leslie Cooper.
After I have received the above documents and items from you, I suggest that you
and I mutually agree to a convenient time to exchange our witness and exhibit lists and
discuss any prehearing items, such as certain undisputed facts, that will help expedite the
hearing process.
Thank you for your cooperation in producing the above documents and items. If
you have any questions or concerns, please contact me at 535-7690.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
enclosures
cc: Assistant Chief Mac Connole
w/o enclosures
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A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
525 EAST FIRST SOUTH, 5th FLOOR
SALT LAKH CITY, UTAH 84102
(801) 532-2666
(801) 355-1813 FAX
(801) 364-3002 FAX
crs@crslaw.com(e-mail)
www.crslaw.com(website)

Mailing Address
POST OFFICE BOX 11008
SALT LAKE OTYf UTAH
84147-0008

David S. Doiowitz
Vernon L. Bopkinson
John T. Morgan
Keith W. Meade
Ray M. Beck
AO. Headman, Jr
Julie A. Bryan

UanieL J. Torkelson
Leslie Van Frank
Larry R. Keller
A. Howard Lundgren
Brian F. Roberta
Dena C. Sarandos
Lauren L Scholnick
Lauren R. Barros
Brent Gordon

March 9, 2001

Manna Stonebrook
Assistant City Attorney
451 South State Street, Room 505
Salt Lake City, Utah 84111
Re:

FACSIMILE TRANSMISSION
53 5-7640

Robert Joseph

Dear Martha:
I was more than a bit surprised to receive your Motion to Dismiss Appeal for
Failure to Cooperate with Discovery. When we met last week we agreed that if I did not
have all of the discovery that you have requested to you this week, that we would
continue the hearing. Indeed, I said that I would stipulate to such a continuance and we
would jointly approach the Commission on that topic. At no time did you say to me that
you would file some sort of Motion to Dismiss.
I acknowledge I did not get you the discovery you needed last week. I explained
to you that Fve been extremely busy and have just not been able to get it all together.
Accordingly, I would expeci that you would live up to our agreement, which is to jointly
approach the Commission to askfor a continuance. Could you please withdraw your
Motion and then call me so that we may contact the Commission together regarding a
continuance.
Sincerely,
COHNE, RAPPAPORT & SEGAL, P.C.
a/co

Erik Strindberg
ES:cd

ROGER F. CUTLER
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March 13, 2001
via fax: 355-1813
Erik Strindberg, Esq.
Cohne, Rappaport & Segal
525 East 100 South, 5 th Floor
Salt Lake City, Utah 84102
Re: Joseph v. Salt Lake City, Civil Service Hearing
Dear Erik:
I am in receipt of your letter of March 13,2001. The position set forth in my
March 9, 2001 letter is the same position that I set forth in my February 23, 2001 letter. I
made it clear that I would file a Motion to Dismiss if you failed to produce the documents
by February 28 or to contact me by that date to indicate that you could not do so. I have
not been disingenuous with you.
You have requested that I withdraw my Motion to Dismiss. Please be advised
that I will do^ so under the following conditions:
1.

2.
3.

You will file a Motion to Continue the Hearing on the grounds mai you,
could not respond to the City's prior document/discovery requests in time
for the City to adequately prepare for the March 22-23 hearing;
You will state in that Motion that you agree to fully respond to all of the
City's prior document/discovery requests by March 30, 2001;
You will also state that you understand that if you fail to fully respond to
all of the City's prior document/discovery requests by March 30, the City
will renew its Motion to Dismiss.

I will stipulate to a motion that contains the information set forth above. Upon
receipt of such a motion, I wiU"withdraw my Motion to Dismiss. You and I will then be
able to appear before the Commission at its March 15 meeting and obtain another hearing
date.
If you find the above conditions unacceptable, please contact me at once so that I
can prepare to present my Motion to Dismiss at the March 15 hearing. Otherwise, I will
expect to receive a motion from you for my signature shortly.
Very truly yours,

^iffi^^-

^ ^ M a r t h a S. Straieb
Assistant City Attorney

Salt Lake City Civil Service Commission
March 15,2001

Transcript of Discussion Relative to Robert Joseph

Jackie Robertson (JR): All right I guess we're back and we're ready to talk about
item #2, which is consideration of the City's motion to dismiss Robert Joseph's
appeal. Counsel is here for Robert Joseph. The City's here. So...
Eric Strindberg (ES): And I apologize for being late, I first went to your usual
meeting place, would have been early there.
JR: That's all right, appreciate you coming.

Martha Stonebrook (MS): Thank you for waiting for us. The City filed a motion to
dismiss Mr. Josephs appeal for failing to cooperate with discovery. Since that
time Mr. Strindberg and I have tried to come to some agreement on the matter in
the way that we could move this case forward and so we did resolve the issues
of discovery which has always been the City's concern in the matter. And we
came with a stipulated motion to continue the hearing, and that was filed
yesterday. You should have the original copy before you at least. And in that
we have jointly moved you to continue the hearing that was set for next weekthe 22nd and 23rd of March-and give us another date, two dates for the hearing.
Mr. Strindberg has represented that he will give me all, fully respond to all of our
prior discovery and document requests by the 30th of March, other than the
report of one doctor. Dr. Golding. And we have had discussed clearly that if in
fact that discovery other than the report from the doctor as listed does not occur
by March 30 that the City will then again renew its Motion to Dismiss. So if you
will accept our motion here then I have also filed a Notice of Withdrawal with our
Motion to Dismiss such that we could get new dates for the hearing and hopefully
move this case to its conclusion.
JS: Mr. Stine...
ES: Strindberg
JS: Mr. Strindberg do you have anything?
ES: No I think that Ms. Stonebrook has really represented what has gone on. I
appreciate her patience on this and appreciate her willing to her willingness to

stipulate to continue the hearing. I have not gotten her the discovery she has
requested. I take full responsibility for that. If s me, not my client. I have just
been overwhelmed and will be able to adhere to this new plan that we've
mapped out.
JR: Today's the 15th
ES: Yes
JR: We're talking about the 30th
ES: Yes
JR: Of this month.
ES: Yes
JR: And the motion to dismiss, of course it's within our purview to do that. But
what I am going to suggest and what I am going to enforce is that if in fact you do
not meet the 30th deadline we will dismiss it. That will be the order of dismissal,
that we've gone on long enough I want to make it clear that the 30th is the
deadline.
ES: I understand.
JR: With that we accept...
ES: Thank you
JR: All right, we will entertain this stipulated motion to continue the hearing and
get a motion..
Linda Kruse (LK): So moved.
JR: Second and so ordered, with the added order from the Commission that if
the discovery is not received by the thirtieth of March then the Joseph case will
be dismissed.
ES: Thank you.
JR: Then, if there is no other business we...

General discussion regarding date for Joseph hearing.
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ROBERT JOSEPH
Df THE UBTTZD STATES DISTRICT COURT
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For the

Plaintiff;

1

WE5TTZY D. SCOTT,
Plain t i f f ,

DEPOSTTIOH OF:
ROBERT JOSEPH
C i v i l Ho.

SALT LAKE CITY CORPORATIOH,
RDBS¥ B . ORTEGA, ROY
WASOEI, SCOTT D. FOLSOM,
a n d ROBERT JOSEPH ,
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xMS. STONEBROOK: He has the original.
MR. SPENCE: Do you still have the original?
THE WITNESS: Yes, I do.
Q (BY MR. SPENCE) You didn't provide the tape?
A No.
Q Would you put that on the list for — to get
.s a copy of, please.
MR. OLIVER: I don't know the relevancy of
/hat happened at that hearing with regards to what going
n.
MR. SPENCE: It's all relevant. It's one big
onspiracy.
xMR. OLIVER: Well, that has nothing to do with
our claim against my client.
MR. GOOCH: It goes to foreseeability.
MR. OLIVER: Well, if after reviewing it, if
/e determine it's part of what should be disclosed,
/e'U be happy to disclose it
MR. GOOCH: You haven't reviewed it yet?
MR. OLIVER: You heard what I said
MR. GOOCH: No, I asked you a question, I
link it's a fair question.
MR. OLIVER: I'm not being deposed
MR. GOOCH: I'm not deposing you, I'm asking
ou if you ever reviewed it. It's a yes or no. It's a
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imple question.
MR. OLIVER: Go on with the deposition.
MR. BULLOCK: You're asking him his work
roduct
Q (Br MR. SPENCE) So what other tapes do you
ave in your possession that you've taken?
A I have several tapes. Conversations with the
hiefs.
Q Okay.
A A conversation with some of the captains,
eutenants, just different officers that I came in
ontact with during the course of the investigation or
^-negotiations into returning back to work, at^meetings
nth my union attorneys, meetings with the union
resident
Q With Greer?
A Yes.
Q Personal meetings?
A Yes.
Q Of times when you recorded him and he didn't
now he was being recorded?
A Yes.
Q Who else besides - I'm not trying to infringe
a the attorney-client privilege here, gentlemen, but
ivone besides — I'm not asking you about your

1
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attorneys, but anyone else that has heard these tapes?
A The attorney general, a couple of state
representatives, the commissioner at the Department of
Public Safety.
MR. SPENCE: Yes, and would you - I need all
of those tapes, Counsel
THE WITNESS: Well, the tapes that the
attorney general's office has reviewed and the
Department of Public Safety has reviewed deal
specifically with conversations with the attorney
general's office and the Department of Public Safety.
They haven't been given anything that deals with
Salt Lake City.
Q (BY MR. SPENCE) Well, now, the tapes that I
asked you about were tapes of the various chiefs that
you've talked to, of the union people, and you said that
those tapes have been shared with the attorney general1 s
office?
A You've asked me about tapes that I had. And I
have tapes with the attorney general's office and I had
tapes with POST and the Department of Public Safety.
Q You also just testified, sir, on the record
that you have tapes of interviews with A Yes, I do.
Q - union representatives.
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A Yes.
Q And of A What I'm just trying to explain is that the
only tapes that were given to the attorney general or
given to lie state representative that was involved or
the Department of Public Safety was tapes specifiLcaUy
dealing with their office and not Salt Lake City's.
Q Okay. Well, I'm requesting copies of all the
tapes.
And who else has heard these tapes, the tapes
dealing with the chiefs and Greer?
A I don't believe anybody has.
Q Would you provide a copy of those for us?
MR. OLIVER: I'll have to review them first
MR. SPENCE: And would you — I don't know who
to ask, I'm asking you both.
17MR. BULLOCK. Well, the request has been
18 received I understand the request
19
MR. SPENCE: Thank you. And I guess your
20 position is that you're going to think about it?
21
MR. BULLOCK. That's right We'll consider
22 it You know, I'm not in a position to give you any
23 more answer.
24
MR. SPENCE: Okay. But you will give me an
25 answer7
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March 29, 2001
via fax: 355-1813
Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
On March 16, 2001, you requested certain documents. After that time, you came
to my office and reviewed all of the documents that I have that related to paragraphs 1, 2,
7, 8, and 9. I gave you copies of certain documents that day and you tabbed other
documents that you wanted. Those copies were made and Darwin picked them up earlier
this week. With respect to the requests for certain individual's documents, please be
advised as follows: Sgt Scott White does not have any documents pertaining to Mr.
Joseph; Sgt. Bryan Bailey does not have any documents pertaining to Mr. Joseph; L t
Terry Morgan does not have any documents pertaining to Mr. Joseph. I have been unable
to contact David Greer concerning this matter but I have left a message and anticipate
that I will be able to notify you as to whether or not he has any documents pertaining to
Mr. Joseph within the next few days.
On the issue of the tapes that you raised this morning when you telephoned me,
please be advised that I informed Mr. Oliver in your client's presence today that I will not
extend the March 30 deadline for receipt of all of the information I have requested,
including the tapes. I told them to contact you. It is not for me to act as a mediator
between Mr. Joseph and his attorneys. The Civil Service Commission made its ruling
and I will move to enforce that ruling on Monday, April 2 n if I do not receive your
complete production, including all of the tapes, by tomorrow before the close of business
(5:00 p.m.).
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney

45 1 SOUTH STATE STREET, RODM SD5, SALT LAKE CITY, UTAH B411 1
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1
MS. STONEBROOK: He has the original.
2
MR. SPENCE: Do you still have the original?
3
THE WITNESS: Yes, I do.
4
Q (BY MR. SPENCE) You didn't provide the tape?
5
A No.
6
Q Would you put that on the list for — to get
7 us a copy of, please.
8
MR. OLIVER: I don't know the relevancy of
9 what happened at that hearing with regards to what going
0 on.
1
MR. SPENCE: It's all relevant It's one big
2 conspiracy.
3
MR. OLIVER: Well, that has nothing to do with
4 your claim against my client
5
MR. GOOCH: It goes to foreseeability.
6
MR. OLIVER: Well, if after reviewing it, if
7 we determine it's part of what should be disclosed,
8 we'll be happy to disclose i t
?
MR. GOOCH: You haven't reviewed it yet?
D
MR. OLIVER: You heard what I said.
L
MR. GOOCH: No, I asked you a question, I
I think it's a fair question.
\
MR. OLIVER: rm not being deposed.
\
MR. GOOCH: I'm not deposing you, I'm asking
1
you if you ever reviewed it. It's a yes or no. It's a
Page 374
simple question.
MR. OLIVER: Go on with the deposition.
MR. BULLOCK: You're asking him his work
product
Q (BY MR. SPENCE) So what other tapes do you
have in your possession that you've taken?
A I have several tapes. Conversations with the
chiefs.
Q Okay.
A A conversation with some of the captains,
lieutenants, just different officers that I came in
contact with during the course of the investigation or
re-negotiations into returning back to work, at meetings
with my union attorneys, meetings with the union
president
Q With Greer?
A Yes.
Q Personal meetings?
A Yes.
Q Of times when you recorded him and he didn't
know he was being recorded?
A Yes.
Q Who else besides — I'm not trying to infringe
On t h e ntt-nrn*»Tjwlt#»«f „ ^ , r ; i ~ ~ - l , — -

*-*
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attorneys, but anyone else that has heard these tapes?
A The attorney general, a couple of state
representatives, the commissioner at the Department of
Public Safety.

5

MR. SPENCE: Yes, and would you — I need all

1
2
3

6 of those tapes, Counsel.
7

THE WITNESS: Well, the tapes that the

8 attorney general's office has reviewed and the
9 Department of Public Safety has reviewed deal
10 specifically with conversations with the attorney
11 general's office and the Department of Public Safety.
12 They haven't been given anything that deals with
13 Salt Lake City.
14
15
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20
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22
23
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25
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Q (BY MR. SPENCE) Well, now, the tapes that I
asked you about were tapes of the various chiefs that
you've talked to, of tie union people, and you said that
those tapes have been shared with the attorney general's
office?
A You've asked me about tapes that I had. And I
have tapes with the attorney general's office and I had
tapes with POST and the Department of Public Safety.
Q You also just testified, sir, on the record
that you have tapes of interviews with —
A Yes, I do.
Q — union representatives.
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A Yes.
Q And of —
A What I'm just trying to explain is that the
only tapes that were given to the attorney general or
given to the state representative that was involved or
the Department of Public Safety was tapes specifically
dealing with their office and not Salt Lake City's.
Q Okay. Well, I'm requesting copies of all the
tapes.
And who else has heard these tapes, the tapes
dealing with the chiefs and Greer?
A I don't believe anybody has.
Q Would you provide a copy of those for us?
MR. OLIVER: rll have to review them first.
MR. SPENCE: And would you — I don't know who
to ask, I'm asking you both.
|
MR BULLOCK: Well, the request has been
received. I understand the request.
MR. SPENCE: Thank you. And I guess your
position is that you're going to think about it?
MR. BULLOCH That's right. We'll consider
i t You know, I'm not in a position to give you any
more answer.
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March 29, 2001
via fax: 355-1813
Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
On March 16, 2001, you requested certain documents. After that time, you came
to my office and reviewed all of the documents that I have that related to paragraphs 1, 2,
7, 8, and 9. I gave you copies of certain documents that day and you tabbed other
documents that you wanted. Those copies were made and Darwin picked them up earlier
this week. With respect to the requests for certain individual's documents, please be
advised as follows: Sgt. Scott White does not have any documents pertaining to Mr.
Joseph; Sgt. Bryan Bailey does not have any documents pertaining to Mr. Joseph; Lt
Terry Morgan does not have any documents pertaining to Mr. Joseph. I have been unable
to contact David Greer concerning this matter but I have left a message and anticipate
that I will be able to notify you as to whether or not he has any documents pertaining to
Mr. Joseph within the next few days.
On the issue of the tapes that you raised this morning when you telephoned me,
please be advised that I informed Mr. Oliver in your client's presence today that I will not
extend the March 30 deadline for receipt of all of the information I have requested,
including the tapes. I told them to contact you. It is not for me to act as a mediator
between Mr. Joseph and his attorneys. The Civil Service Commission made its ruling
and I will move to enforce that ruling on Monday, April 2 nd if I do not receive your
complete production, including all of the tapes, by tomorrow before the close of business
(5:00 p.m.).
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney

AS1 SOUTH STATE STREET, ROOM 5 Q 5 , SALT LAKE CITY, UTAH 8 4 1 1 1
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March 30, 2001
via fax: 355-1813

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
I am in receipt of you March 30, 2001 letter that I received by fax a short while
ago. It does not appear that you have reviewed my letter to you of March 29, 2001, sent
to you by fax at 6:19 p.m. last evening. Nevertheless, the person who is in control of this
situation is Mr. Joseph. He can direct Mr. Oliver to produce the tapes to you in time to
meet today's deadline. If he chooses not to do so, he must be accountable for his actions.
I am surprised that you are unclear as to what tapes I want. Let me again recite
my requests so that there will be no misunderstanding:
A copy of the tape recording(s) Mr. Joseph made of his interview(s) and
examination(s) with Dr. McCann. (Requested in Response to Appeal, 4/19/2000; in
letter to Joseph's counsel, 5/15/2000; in letters to Robert Joseph, 8/4/2000 and
8/16/2000; in a letter to you, 12/6/2000).
A copy of the tape recording of the "Chief which allegedly contains the
representation that Mr. Joseph would be promoted and not interfered with if he would
drop everything, as identified in the Charged f Discrimination filed with the EEOC.
(requested in a letter to you, 12/6/2000).
Copies of all tape recordings made by Mr. Joseph of any Salt Lake City employee
relating in any way to his employment with or termination from Salt Lake City
Corporation, his fitness for duty or the shooting incident of March 26, 1999. (requested
in a letter to you, 12/6/2000). Please note that Mr. Joseph testified in his deposition that
he had many tapes of all of the Chiefs, several Captains and Lieutenants, and Officer
Letter to Erik Strindberg
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David Greer. Therefore, he could have provided these tapes to you at any time between
my 12/6/2000 letter of request to you and today's deadline.
I believe that I have made my position clear, not only to you, but to Mr. Oliver
and Mr. Joseph, who was present with Mr. Oliver when he and I discussed the matter
yesterday. Today is the deadline imposed by4he Commission. If I do not have complete
production, including the tapes by the close of business today, I will file a motion
Monday morning to enforce the Commission's order.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
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March 30, 2001
via fax: 355-1813

Erik Strindberg
Cohne, Rappaport & Segal
525 East 100 South, 5th Floor
Salt Lake City, Utah 84102
Re:

Joseph v. Salt Lake City Corp., Civil Service Matter

Dear Erik:
I am in receipt of your faxed letter to Ms. Stonebrook that we received this
afternoon. Unfortunately, Ms. Stonebrook is unavailable and I felt your letter needed
immediate attention so that you may satisfy your client's responsibilities.
You have clearly misstated the record of requests for these tapes. Those requests
were made perfectly clear to you, numerous times, beginning on December 6, 2000. At
no time have you requested, nor have been granted, any protective order that would
excuse you from complying with the City's request.
Furthermore, your finding of relevance does not satisfy our right to review these
tapes and make our own determination as to their relevance. You would, of course, by
delivering such tapes to us, not waive any objections to relevancy during the Civil
Service hearing.
Finally, you seriously misstate Ms. Stonebrook5 s position regarding the dual
representation of Mr. Joseph by you and Mr. Oliver. No one has asked you to contradict
Mr. Oliver's instructions. Rather, we have advised you that if your client fails and
refuses to comply with discovery, he must be prepared to suffer whatever consequences
the Commission deems appropriate, including dismissal.
Certainly, it is not the City's responsibility to mediate differences between Mr.
Joseph's corps of attorneys. Neither will the City's discovery demands be defeated
because of the inability of Mr. Joseph or his counsels to coordinate their various legal
efforts. It should also be noted that Mr. Joseph has had months to turn these tapes over to

Mr. Erik Strindberg
March 30, 2001
Page 2

his attorneys for review. The fact that he has been recalcitrant in that endeavor must
work a hardship, if any there is, on him, not the City.
As a final courtesy to you, I have asked a staff person of this office to stay until
6:00 p.m. today in order to receive the tapes. I trust you will make every effort to see that
they are delivered. Of course, if they are not, the City will have been provided no
alternative but to seek dismissal of Mr. Joseph's appeal.
Best personal regards,

STEVEN W. AJLJLKbJJ'"
Chief Deputy City Attorney
SWA/baj
cc:

Martha Stonebrook

***

T I REPORT

***

TRANSMISSION OK

TX/RX NO
CONNECTION TEL
SUBADDRESS
CONNECTION ID
ST. TIME
USAGE T
PGS.
RESULT

RDQER F. CUTLER

•

CtTTATTDHNCT

|

1180
93551813

03/30 17:59
00'43

2
OK

sgagp mggg OUST ® S M ® l f
^ ^ S i f t l -JSiEiSJif ^ ^ S ^ U ^ 5 f t ^ > « 5 i K ^ S ^

RDS3 C. ANDERSON

J^ftW D E P A R T M E N T

NAfOa

r
\

i
I
e

I

March 30, 2001
via fax: 355-1813
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?

Erik Strindljerg
Cohne, Rapfcjaport & Segal
525 East 10)0 South, 5th Floor
Salt Lake C|ty, Utah 84102
Re: |

Joseph v. Salt Lake City Corp., Civil Service Matter

N

Dear Erik:

I ani in receipt of your faxed letter toJVfs. Stonebrook that we received this
aflemoon. Unfortunately, Ms. Stonebrookts unavailable and I felt your letter needed
immediate jfftention so that you may satisfy your client's responsibilities,
r
J
Yoii have clearly misstated the record of requests for these tapes. Those requests
were made {perfectly clear to you, numerous times, beginning on December 6, 2000. At
no time ha^e you requested, nor have been granted, any protective order that would
excuse youjfrom complying with the City's request.
Fur|hennore, your finding of relevance does not satisfy our right to review these
tapes and niake our own determination as to their relevance. You would, of course, by
delivering inch tapes to us, not waive any objections to relevancy during the Civil
O
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Addendum 12

Minutes of the regular meeting of the Civil Service Commission of Salt Lake City
held Thursday, April 19, 2001, at 2:30 p.m. in room 118 of the Salt Lake City and
County Building, 451 South State Street.
The following Commission members were present:
Dr. Richard D. Rieke, Commissioner
Linda Kruse, Commissioner
John E. Robertson, Commissioner (Chair)
Others present:
Lyn Creswell, City Attorney
Martha Stonebrook, City Attorney
Tracy Vaneps, HR Associate
Kirk Anderson, HR Associate
Nancy Philipp, HR Consultant Police
Jerry Burton, Police Administration
Brenda Hancock, HR Director
Mac Connole, Deputy Chief, Police Department
David Greer, Police Officer, Police Association
Larry Littleford, Deputy Chief Fire
Pattie Anderson, Civil Service Commission Secretary
Erik Strindberg, Attorney for Robert Joseph

Minutes of March 15, 2001 Meeting
The minutes of the March 15, 2001 Civil Service Commission meeting were
approved, on a motion by Commissioner Kruse, seconded by Commissioner
Rieke.
Appointment of secretary to Civil Service Commission
The appointment of Pattie Anderson as secretary to the Civil Service
Commission was approved, on a motion by Commissioner Kruse, seconded
by Commissioner Rieke.
Consideration of Robert L. Joseph's motion to strike order of dismissal
Erik Strindberg, legal counsel representing Robert L. Joseph, acknowledged
that although he had not submitted all discovery items to the City by the
March 30, 2001 deadline as agreed during the March 15th Civil Service
Commission meeting, he felt that the Commission's Order of Dismissal
issued April 9th was too harsh a punishment to Mr. Joseph. Mr. Strindberg
requested the Commission to strike the order of dismissal and allow the
hearing to go forward. He stated that although he had not produced all the
tapes the City had requested he felt that the matter could be remedied if Mr.
Joseph did not introduce the tapes in the appeal hearing. Mr. Strindberg
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argued that the Commissioner's were denying Mr. Joseph his legal right to
due process because they had dismissed the appeal without hearing Mr.
Joseph.
Commissioner Robertson replied that Mr. Strindberg had agreed to a March
30 deadline during the March 15 meeting. At that time Mr. Strindberg
acknowledged that he and his client would have all requested discovery
items to the City by said deadline or the appeal would be dismissed. Further,
Mr. Strindberg at no time before the deadline contacted the Commission to
notify them of any difficulty in delivering the tapes nor did he request
extensions or modifications.
Martha Stonebrook, representing the City, argued that Mr. Joseph was not
denied his right to due process; the City had been requesting documents and
tapes from Mr. Joseph, personally, and from his various hired legal counsel,
since April 19, 2000. On August 4, 2000 Ms. Stonebrook renewed the City's
request to Mr. Joseph. She stated that Mr. Strindberg was present on March
15, 2001, wherein Mr. Strindberg agreed to provide the tapes. Neither Mr.
Strindberg nor Mr. Joseph at any time provided any argument regarding why
the tapes would not be produced, until after the March 30 deadline. Ms.
Stonebrook stated that allowing the hearing to go forward without production
of the tapes to the City would create an unfair advantage to Mr. Joseph and
his counsel, since they would have reviewed the tapes and would be able to
use information obtained from the tapes during a hearing, whereas the City
would not have access to this information and would be disadvantaged.
The Commissioners met privately and discussed the matter. Commissioner
Robertson, with unanimous agreement from the other Commissioners,
upheld the previous Order Of Dismissal issued April 9, 2001. Commissioner
Robertson and Commissioner Rieke reiterated the Commission's
commitment to due process and admonished Mr. Strindberg for failure to
abide by the order of the Commission
Confirmation of Date for Stephen Aiken's Appeal
David Greer asked the Commission for an extension on the hearing of
Stephen Aiken's appeal because scheduled medical examinations would not
allow adequate medical records by April 26. The Commission set the hearing
of Stephen Aiken's appeal for June 20, 2001 f 9:00 a.m.
Fire Department Personnel Changes and Information
New Hires
Firefighters (April 9, 2001)
Daniel Anderson
Joe! Anderson
Lani Backus
Darin Baker
Jason Barto
Dennis Bednarik

David Bloxham
Chad Camp
David Chugg
Mark Hafen
Chi Hwang
Sonja Jensen

William Krohn
Justin Poarch Darin Whitaker
Michael Livingston John Recalde
Vincent Martinez
Jonathon Stucker
Ryan McAfee
James Tripp
Catherine Moeck
Samari Valdez
Shane Moser
Aaron West
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Promotions
Engineer (March 18,2001)
Jason Bruschke
David Sadewicz
Wade Cowley
Chris Milne

Craig Beckstrom
Kevin Forbes
Chris Valdez
Michael Harp

Fire Investigator (April 8, 2001)
J. Wyman Berg

Retiring (March 31, 2001)
C Jay Rampton - ARFF/Firefighter
Jan B. Brown - ARFF/Firefighter
Jack W. Sargent Jr - Engineer/Firefighter
Raymond R. Schelble Jr. - Instructor/Firefighter

Deputy Chief Larry Littleford thanked Tracy Vaneps and Kirk Anderson for ail the
time and hard work they have contributed while the HR Fire Consultant position has
been vacant
Fire Department Eligibility Register for Fire Captain
On a motion by Commissioner Kruse, seconded by Commissioner Rieke, the
Commission approved and certified the attached register (Attachment 1) for a
period of two (2) years.
Police Department Personnel Changes
Resignation:
Mildred Valencia
Brandon Poulsen
Isabelle Kagan

Dispatcher
Police Officer
Police Clerk

Positions Reclassified:
Senior Communication Tech
From 308 to 310
Information Systems Supervisors From 309 to 310
Youth and Family Specialist
From 310 to 311
One Police Clerk Position to a Secretary II
When Isabelle Kagan resigned from the Police Department her position as Police
Clerk was reclassified to a Secretary II based on the Department's need for
additional secretarial support within the detective division.
Acting out of Classification:
Chad Steed

Acting Police Sergeant

Retirement:
Mark Zelig

Lieutenant (correction from 3/15/01 meeting)

Police Department Eligibility Register for Information Specialist I
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This register was created from a continuous hire process previously approved by the
Civil Service Commission. New candidates have been inserted into the current
register based on their final ranking in the selection process.
On a motion by Commissioner Kruse, seconded by Commissioner Rieke, the
Commission approved and certified the Police Departments continuous hire
eligibility register for Information Specialist I (attachment #2).
Police Department Eligibility Register for Police Public Safety Dispatcher I
This register was created from a continuous hire process previously approved
by the Civil Service Commission. New candidates have been inserted into
the current register based on their final ranking in the selection process.
On a motion by Commissioner Kruse, seconded by Commissioner Rieke, the
Commission approved and certified the Police Departments continuous hire
eligibility register for Police Public Safety Dispatcher I (attachment #3).
Meeting Adjourned.
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Pattie Anderson, Secretary

Commissioner JoHH E. Robertson, Chair
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FIRE DEPARTMENT

April 4, 2001
Civil Service Commission
451 South State Street 4115
Salt Lake City, LT 84111
Dear Commission:
We have completed the selection process for Captain. The written exam, the four
exercises of the assessment center, the oral interview, and seniority were all weighed as
listed in the proposal. I submit the list of names below and respectfully request that the
Civil Service Commission certify this eligibility register for a period of two years.
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Jerry Gomez
Steve Crandall
Cory Huffman
Richard Stratton
Al Ormond
Les Goodwin
Mike Ashbridge
Reed Stringham
Ron Fife
BieciKey
Dave Vialpando
Dan Gish
Glade Ridd
John Kansone
Tony Bickmore
Bill Nelson
John Maddux
Gene Riddle
Curtis Evans
Jonathon Stoll
Barry Makarewicz
Gary Bradley
Craig: Johnson
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Punitive damages.
Where plaintiff requests an admission of punitrve damages m an amount unrelated to
actual damages, the court, as a matter of equity, must intervene and examine the admission Jensen v Pioneer Dodge Ctr, Inc., 702
P2d 98 (Utah 1985)

by the father that the child would not return to
his home regardless of whether he was found to
have abused the child. Therefore, the admissions did not directly jeopardize a proper determination of the child's best interests State, Div
of Child & Family Servs. v NJL, 2000 UT App
143, 2 P 3d 948

Withdrawal of admissions.
A finding of prejudice, and consequent re^
fusal to permit withdrawal of admissions, was
not an abuse of the tnal court's discretion
where the circumstances included a concession

Cited in Utah Sand & Gravel Prods Corp v.
Salt Lake County Comm'n, 14 Utah 2d 151, 379
P2d 379 (1963); WW & WB Gardner, Inc v
Park W Village, Inc., 568 P2d 734 (Utah 1977);
In re Pendleton, 2000 UT 77, 11 P.3d 284

COLLATERAL REFERENCES
Utah Law Review. — Utah Rules of Evidence 1983 — Part m , 1995 Utah L. Rev 683.
Am. Jur. 2d. — 23 Am. Jur, 2d Depositions
and Discovery §§ 314 to 325.
_
C.J.S. — 27 C.J S Discovery §§ 88 to 110.
AJLJL — Continuance sought to secure testunony of absent witness in civil case, admissions to prevent, 15 A.L.R.3d 1272.
rf
Party's duty under Federal Rule of Civil
Procedure 36(a) and similar state statutes and

rules, to respond to request for admission of
facts not within his personal knowledge, 20
AL.R.3d 756
Formal sufficiency of response to request for
admissions under state discovery rules, 8
A.L.R.4th 728.
Permissible scope, respecting nature of ind e m a i l d f o r admissions under modern
s t a t e c m l ^ ^ o f p r o c e d u r e > 4 2 AL.R.4th 489.

Rule 37. Failure to make or cooperate in discovery; sanctions.
(a) Motion for order compelling discovery. A party, upon reasonable notice to
other parties and all persons affected thereby, may apply for an order
compelling discovery as follows:
(1) Appropriate court. An application for an order to a party may be made to
the court in which the action is pending, or, on matters relating to a deposition,
to the court in the district where the deposition is being taken. An application
for an order to a deponent who is not a party shall be made to the court in the
district where the deposition is being taken.
(2) Motion.
(A) If a party fails to make a disclosure required by Rule 26(a), any other
party may move to compel disclosure and for appropriate sanctions. The
motion must include a certification that the movant has in good faith conferred
or attempted to confer with the party not making the disclosure in an effort to
secure the disclosure without court action.
(B) If a deponent fails to answer a question propounded or submitted under
Rule 30 ox 31, or a corporation or other entity fails to make a designation under
Rule 30(b)(6) or 31(a), or a party fails to answer an interrogatory submitted
under Rule 33, or if a party, in response to a request for inspection submitted
under Rule 34, fails to respond that inspection will be permitted as requested
or fails to permit inspection as requested, the discovering party may move for
an order compelling an answer, or a designation, or an order compelling
inspection in accordance with the request. The motionmust include a certification that the movant has in good faith conferred or attempted to confer with
the person or party failing to make the discovery in an effort to secure the
information or material without court action. When taking a deposition on oral
examination, the proponent of the question may complete or adjourn the
examination before applying for an order.
(3) Evasive or incomplete disclosure, answer, or response. For purposes of
this subdivision an evasive or incomplete disclosure, answer, or response is to
be treated as a failure to disclose, answer, or respond.
(4) Expenses and sanctions.
(A) If the motion is granted, or if the disclosure or requested discovery is
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hearing, require the party or deponent whose conduct necessitated the motion
or the party or attorney advising such conduct or both of them to pay to the
moving party the reasonable expenses incurred in obtaining the order, including attorney fees, unless the court finds that the motion was filed without the
movant's first making a good faith effort to obtain the disclosure or discovery
without court action, or that the opposing party's nondisclosure, response, or
objection was substantially justified or that other circumstances make an
award of expenses unjust.
(B) If the motion is denied, the court may enter any protective order
authorized under Rule^ 26(c) and shall* after opportunity for hearing, require
the moving party or the attorney advising the motion or both of them to pay to
the party or deponent who opposed the motion the reasonable expenses
incurred in opposing the motion, including attorney fees, unless the court finds
that the making of the motion was substantially justified or that other
circumstances make an award of expenses unjust.
(C) If the motion is granted in part and denied in part, the court may enter
any protective order authorized under Rule 26(c) and may, after opportunity
for hearing, apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.
(b) Failure to comply with order.
(1) Sanctions by court in district where deposition is taken. If a deponent
fails to be sworn or to answer a question after being directed to do so by the
court in the district in which the deposition is being taken, the failure may be
considered a contempt of that court.
(2) Sanctions by court in which action is pending. If a party or an officer,
director, or managing agent of a party or a person designated under Rule
30(b)(6) or 31(a) to testify on behalf of a party fails to obey an order to provide
or permit discovery, including an order made under Subdivision (a) of this rule
or Rule 35, or if a party fails to obey an order entered under Rule 16(b), the
court in which the action is pending may make such orders in regard to the
failure as are just, and among others the following:
(A) an order that the matters regarding which the order was made or any
other designated facts shall be taken to be established for the purposes of the
action in accordance with the claim of the party obtaining the order;
(B) an order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting him from introducing designated
matters in evidence;
(C) an order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, dismissing the action or proceeding or any
part thereof, or rendering a judgment by default against the disobedient party;
. (D) in lieu of any of the foregoing orders or in addition thereto, an order
treating as a contempt of court the failure to obey any orders except an order
to submit to a physical or mental examination;
(E) where a party has failed to comply with an order under Rule 35(a), such
orders as are listed in Paragraphs (A), (B), and (C) of this subdivision, unless
the party failing to comply is unable to produce such person for examination.
In lieu of any of the foregoing orders or in addition thereto, the court shall
require the party failing to obey the order or the attorney or both of them to pay
the reasonable expenses, including attorney fees, caused by the failure, unless
the court finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.
(c) Expenses on failure to admit If a party fails to admit the genuineness of
any document or the truth of any matter as requested under Rule 36, and if the
party requestmg the admissions thereafter proves the genuineness of the
document or the truth of the matter, the party requesting the admissions may
apply to the court for an order requiring the other party to pay the reasonable
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expenses incurred in making that proof, including reasonable attorney fees.
The court shall make the order unless it finds that (1) the request was held
objectionable pursuant to Rule 36(a), or (2) the admission sought was of no
substantial importance, or (3) the party failing to admit had reasonable ground
to believe that he might prevail on the matter, or (4) there was other good
reason for the failure to admit.
(d) Failure of party to attend at own deposition or serve answers to interrogatories or respond to request for inspection^!! a party or an officer, director, or
managing agent of a party or a person designated under Rule 30(b)(6) or 31(a)
to testify on behalf of a party fails (1) to appear before the officer who is to take
the deposition, after being served with a proper notice, or (2) to serve answers
or objections to interrogatories submitted under Rule 33, after proper service
of the interrogatories, or (3) to serve a written response to a request for
inspection submitted under Rule 34, after proper service of the request, the
court in which the action is pending on motion may make such orders in regard
to the failure as are just, and among others it may take any action authorized
under Paragraphs (A), (B), and (C) of Subdivision (b)(2) of this rule. In lieu of
any order or in addition thereto, the court shall require the party failing to act
or the party's attorney or both to pay the reasonable expenses, including
attorney's fees, caused by the failure, unless the court finds that the failure was
substantially justified or that other circumstances make an award of expenses
unjust.
The failure to act described in this subdivision may not be excused on the
ground that the discovery sought is objectionable unless the party failing to act
has applied for a protective order as provided by Rule 26(c).
(e) Failure to participate in the framing of a discovery plan. If a party or
attorney fails to participate in good faith in the framing of a discovery plan by
agreement as is required by Rule 26(f), the court may, after opportunity for
hearing, require such party or attorney to pay to any other party the
reasonable expenses, including attorney fees, caused by the failure.
(f) Failure to disclose. If a party fails to disclose a witness, document or other
material as required by Rule 26(a) or Rules 26(e)(1), that party shall not be
permitted to use the witness, document or other material at any hearing
unless the failure to disclose is harmless or the party shows good cause for the
failure to disclose. In addition to or in lieu of this sanction, the court may order
any other sanction, including payment of reasonable costs and attorney fees,
any order permitted under subpart (b)(2)(A), (B) or (C) and informing the jury
of the failure to disclose.
(Amended effective Jan. 1, 1987; November 1, 1999; November 1, 2000.)
Advisory Committee Note. — For a complete explanation of the 1999 amendments to
this rule and the interrelationship of these
amendments with the other discovery changes,
see the advisory committee note appended to
Rule 26. The Supreme Court order approving
the amendments directed that the new procedures be applicable only to cases filed on or
after November 1, 1999.
Amendment Notes, — The 1999 amendment substituted "Rule 16(b)" for "Rule 26(f)" in
Subdivision (b)(2); m Subdivision (b)(2)(E) deleted "requiring him to produce another for
examination" after "Rule 35(a)" and "shows that
he" after "failing to comply", substituted "party's attorney" for "attorney advising him" in the
third sentence of Subdivision (d); added Subdivision (f); and made stylistic and gender neutral changes throughout the rule.

The 2000 amendment added Subdivision
(a)(2)(A); redesignated existing Subdivision
(a)(2) as (a)(2)(B), adding the second sentence
and deleting a provision authorizing protective
orders after denial of the motion; added references to disclosure and response to Subdivision
(a)(3); m Subdivision (a)(4), added "and sanctions" to the_heading, added the provisions m
Subdivision (a)(4)(A) regarding post-motion
compliance and court findings on good faith
efforts, added provisions authorizing protective
orders to Subdivisions (a)(4)(B) and (C), and
inserted "after opportunity for a hearing" in
Subdivision (a)(4)(C); added "or Rule 26(e)(ir
m Subdivision (f); and made stylistic changes.
Compiler's Notes. — This rule corresponds
to Rule 37, F.R.C.P.
Cross-References. — Contempt generally,
§ 78-32-1 et seq.

